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The question argued in the case which fonns 
the subject of the following Report, is one of some 
importance in Consistorial Xiaw. It was not 
noticed in the Faculty Collection at the time 
when it occurred^ owing to the Judges having 
been equally divided in opinion, and having or- 
dered it to be further discussed : And one of the 
parties having died soon aflter this order was issued, 
the matter was settled extrajudicially. Besides 
that it is unusual to insert reports of undecided 
cases in the Faculty Collection, other considera- 
tions weighed with the Editor at that time in re- 
solving not to publish it. He has been informed, 
however, by one of the Judges of the Consistorial 
Court, that a similar case has recently occurred, 
and that, even in the short time which has elapsed 
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since it was so fully discussed, the existence of the 
case had been nearly forgotten, and the possibility 
of raising such a question denied. In these dr- 
eumstancd^ he has deemed it his duty to comply 
yrith requests which have been made to him from 
various quarters, and to prepare the following Re- 
port of the case, from notes "^hich he took in short- 
hand at the time when it was argued* And as, 
^wtng to its not havibg been decide^ it can d&im , 
no authority as a precedent, but must derive its 
weight entirely fi*om the, merits of the argum^ts 
employed by the Bar^ and the opinions delivered 
by the Court, he has thought it right to give these 
at as much len^h as his materials enabled him to 
do, instead bf adopting the more abridged form 
which is generally employed in reporting the de- 
cisions of courts of law. 

Jtt/yl825. 
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T. ^ 
HE question which was btought to issue m th^ cue^ 

of which this Report is now offered to the puUic, was» 
Whether, a lady» who was alleged to have been privately 
married/having afterwards, during^ the lifetime of her hus- 
band, contracted a second marriage, with a gentleman ig« 
norant of the first, the child of that second marriage was, 
or was not, legitimate, on account of the (xmajidea or igtio- 
nmceof its fiuher? 

No proof was taken of the avermentiit of the partis, but 
the alleged private marriage of the lady was denied; and 
the facts which were asstimed^ by direction of the Courts 
fpr the purpose of raising the question of law^ were, That s 
young lady, an heiress, was, while several years under the 
age of twenty-one, prevailed on by a gentleman, then also 
under age, ^to consent to a mairiage, which, though the 
forms required by the Church « were complied with, was 
private, in so far as it was concealed from the knowledge 
of her reUtions ;->-^that she returned to her mother^s house im^' 
mediately after the ceremony waa performed ;-«-tfaatherhu»>' 
band, who, very soon thereafter (or, according to the deifaad. 
er> statement^ next day), left the kingdom^ never appear- 
ed, or daimed her as his wife v-«and, that the marriage never 
Mras eommnnioated to any of her relations tiA after her deadi : 



That a few years afterw^iis,* llie lady entered into a ae- 
cond marriage, witti.4*S^i^^^ii^^ ^^^ ^^ entirely igno- 
rant of the ifirst j-^^^i^t^they immediately went home to her 
mother^s bouse» V^ere they resided (with the exception of 
a few months, during which they lived at the husband^s 
seaj>il^4i}& Country) till the following year, when she was 
;^e&{^e^ of a son,. and that she c^ed within a few days 
*'.**% thereafter. 

, After her death, one of heir brother's guardians raised the 
question, Whether her son, pr her lNx>ther, was entitled to 
take up the succession to her estate ?— but, before any deci- 
sion was pronounced, the brother also died ; and the case 
was then insisted in at the instance of a distant felation,o 
who becsim^ pursuer of an action oif declaratorof nulUty of 
Kia^iriage and bastardy, agi^st the second hciiband wd the 
cilild of (that marridge. Both, parties also purehased brieves^ 
irom Cbitncery, in order ta take lap ^e siiocessilon both o£ 
tfaemotlier and'her.bititber^ ' 

-The coBij^titioti of biieves was sifited by the Sheriff, tilL 
the question as to the validity of the second marriage 
AfoUld-be deteanmhined';: and,, in the declarator, the Cpmmis- 
iaries *' sustained the [pursuer^s^ right to uisist in the pre-^ 
f«' BsidV ae&)h, and * ordain him-^to give in a condescendence 
^ 6f> the facts he avers and undertake ^ to pove, in support 
*«. bf the cbnchifliobs of the libel." 

< The 'defeandery who thdiight! that a proof wasr>incomper' 
lent, ifem^ied ihe cause into the Court of Session by advoca^ 
lion ; .aad^ dn advising the bill with arfswerfa, the Loid^JtJB-- 
Tips4I)i>BitK(Ho!P£)|)]knlouncedthisiuterioGutor^ ^^Having: 
^^'coiuidered the bill,' aosweis, replies, knd.mferidr ooort 
^> priocess, .^ppQiiltsr.1ile^pa^bes to prepare^ print, and put' 
^^itttio fthelibaxes^'on or b^ore the se<x>nd box-^day in this' 
<>iii;acatioft, . memoribls, - that' the ^cause may be reported io' 
^ the GoiiTt; oad*f besides the points argued in tliese pa- 
*^ l^ers; reebmmeilds to jtihe partis to coniid^r and:'aqfue,. 
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*^ how. far this actum, cftiirpiSja^dwii^ effefit^f wWiout t|ie 

'^action, inasmuch as any judgnfMn*1j this cause cannot^ 
:^*-i^ i?«felity, wake the lady to 'h^yp*l|6en-rthe. wife o( that 

?«8r$t hustendv unlecfcr h^:kQQiBpet<*^Uj,'i9ftdP«Lparty to 
• *' it';:an4' it appears to the Lord Orii«iiityj,tW^"t^g-c^ 
, ^^ mbst ooTf be judged/exactly, upolx. ih^ Mflae {^nici]^es>^ ^ 
' ^*.if Sic were iBtill alive.'' , ■]' -•'/., 



'tmt'tts the- autfaorides were .again brc^ight forward. in the 
•mguiaefttat'the Bar^ it iauaooc^sary loiidvevtto.them 
t^aiticnhurly in^tKiaplkce. i.Tfa&Coun^t, w.ooosidmf^ ^^ 
papers, whidi: were'repartfld i>y Ltnrd.iMji'AMWANK:^ in 
place of the Lord Justice-Clerk, to the Second Division 
of thfe* Cmtty stated Ver^ geoeraUyithe. light in whichr the 
: caise thea app^ired to theoi. 

! LbrdGiiEKLSB^waa of opinion^ that Any ptr9fd^i^. whp£te 

"favour there wab anatiirid presumption of -le^tliiiaiay^ was 

^^ntitled.toaerve! heir ; to., bi^ dudcesior tittth^ bastardy was 

•declared. . .» 

. He; thought the other poifats, whichwere/atgued id the 

ci^ were, very difficult, and especiliUy aa there .wa^ no eH- 
rplieit authority ihatty of the Sootcb.law-lxx^s^.^ serve as 
!a guide. 

He rlMJieribclined to ihink, that, il there Iwaaa toti^l ig^ 
^oor»nctr(}p thje part of either of .the .paxenta^ &$ to a prior 
?marriage of the other, the cbildrei would be; .legititnatQ. 
;:But»'l^hmgb such wto bis opidion.at^the Ume,.his fnind, 
•illfoa the whdkv ^a&'so )ittle made up» tbat^ if he waa to 
.^ye.ifn: opitaionagain, a few days 'afterwards/ itin'^ht pq»* 
flably:be.thc:dtKer way. 

vr^:Ap'toiiie£Etftof th^seepiid fabsband'a bofuuJlieSf though 
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ing the power of testing, Had merely an hondnary efll^t, 6iit' 
that it would not do to limit any other sort of legitimation 
iQ the same inMibner^ o • j - 

Neither bad he flfljr ftfei that ft cftlld could be put lii the' 
anomalous situation of being legitimate as to the succession 
dt the inndc^ ^Old d^^v^ Mh^v; nhA llTegitiniate ds to 
the mother, even if the story told by the pursuer were true. ' 
He thought this the most absurd of all possible notions, and 
sfllM, that if th^'fath^^'whd vifkd'lit hma'Jlde. Was entitled to . 
hare his sont declared Mgitit^te as to himself, he was dso 
entitled to hdVe-htfili' legitimat^'in-'every dther point of view.' 

With regard to the' former j^gmehts, he said, that where 
no ConsOnlmaticCi crf*'a fif'st niarria^Kad'takc^n place, no 
lawyer haicf evfei* fent^t«fihed a dou6t thai! th^ Children of the 
second would be>l6gitimklB. In Caineron'^s case ^, where a 
young girl had been entrapped into a marriage of which she 
immediately repefat^y ahd 'jrhere lid feonisummation follow- 
ed, the Court' Went the length of finding that even she her- 
self was not'bdutldfcythemslfTiage.' W' the case befoi»ethe 
Court, he thought there was strong evidence that ho con- 
^tommation had -tAkeil plai^. There was no allusion to any 
thing of thai kiiid in th6 correspondence of the first hus-' 
band, hor to- the grdss Infictelity 6f which the lady must 
have feen grflty itt*ended\>6uritig to b6 free, if that had 
been ttie caset 'dnd he ^ notthitik it |K)Ssible thathe should 
^ have refnunci* from allufding' to it, if it likd been true, whefn 
h^ was so an^ioiir^ (as hi& lettjlrs shewed him to have been), 
to prevent hfer frbmf toteringlnto the second tnarriage: Upon 
this point there wAs an essential flifw ih the pursuer'^s state- 
ments. He did riot allege Wlevan tly to entitle him to go on 
inhisdeclaratory when he did not say there was. a marriage, 

• Select Decisions, NI), \W. 



^followed by consummation ; and, till he did so, he should 
not be allowed to put in a condescendence. 

Craig evidently, his Lordship observed, entertained the 
opinion which he had now expressed. liOrd Stair also 
sanctioned that opinion, from the mauner in which he men- 
tioned Craig and the Canonists, without contradicting them : 
and Erskine seemed to have been rather of the same opi- 
nion as to the effect of b&na^fides. 

His Lordship concluded by saying, that he apprehended 
-that there were strong reasons, both in priticiple and in 
expediency,, for coming to that opinion, which seemed to 
him to be the sound and solid one,— that where a marriage 
was regular, and followed by public cob^tation, without 
any challenge from the friends and relations, ^nd where 
there could be no mcHa fides satisfactorily proved, the Court 
'Ought to hold that marriage good, whatever might have 
been the real situation of either of the individuals. 
/ He thought that the point appealed from in the case of 
Campbell*, was wrong decided by the Court ; but the qi^s- 
tion of bona fides was not appealed from in that case, and 
was right decided, in so far as effect was given to that plea ; . 
and he wished the Court to pronoutice a specific interlocu- 
tor, in the first place, declaring this to be the law, and in- 
ittzucting the Commissaries to receive a. condescendence, if 
the pursuer chose tp give one, as to what he aljeg^dvi:^ 
garding . die medafides^ of the defender. 

Of this date (24th May 1810), the Lord Ordinary 
pronounced the following interlocutor :^-*^^ Haying eou^ 
'^< sidered the bill, "(nth the memorials for the parties^ anA 
-^^ advised with . the Lords, before deciding on; the < merits 
*^ of the points at issue, appoints the respondent ^ to fure- 
^^ pare, print, .and box a special oondesoendence of what 

• Falconer, Vol. U No. 204 
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^Mie avers and^ers^ to prove as to the consumioation rof 
** the alleged marriage betwixt '\ ^ » and her first bus-, 
** bandy and the knowledge of that marriage by — -^' ■■ ■ 
^ the second husband, when he solemnised a marria^, and, 
*^ cohabited with that lady, and became the . father of the 
'^ defender ; and. that in ten days.*" 

The pursuer petitioned against this • interlocutor, and 
prayed the Court to remit the cause simpliciter to the Com- 
missaries. Answers were ordered to be lodged ; and, on 
again advising the cauBe, their Lordships adhered. 

A Condescendence was then lodged, in which the pur- 
suer very imperfcjptly obeyed the order to condescend on 
the second husband^s mala fides ^ or knowledge of the first 
marriage, and did not offer any proof at all of the consum- 
.matipn of that first marriage. 

Answera were ^ven in fcvthe defenders, and at advising, 
these papers (Dec. 8- 1 810), 

Lord M£AD0WBANK adverted to the last-mentioned cir- 
cumstance, and said, that the pursuer had been twice order- 
ed to speak to it, and should be called on to say posidvely, 
whether he meant to make any allegation on the subject. 

Lord JusTiCE-CtEKK was of the same opinion. He did 
not doubt that the pursuer had applied to the first husband, 
and should have been able to say whether it was sa or not ; 
the more so, ks that circumstance might be very material 
to shew, whether the first marriage was a real bonajide /one, 
or only a pretence. ' . 

Mr Gillies for the pursuer said, that he* was not in a 
condition to make any such averment. - 
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. lir CtfiBK for the defenders laovcd the Court to.repA 
the ccmdescendeiioe as wsu^cient. He would qot ask them 
to proBOUDce a sfxecial interlocutor on the rdieyancy, acpp^ 
ipg tO'tbe old practice, fo^r he thought it a bad one » but 
he did not think the condesoeiidenGe sufficient, to entitle 
4he pursuer to speak to the relevancy at all ;. and it vas 
.4>ne on which no argument could establish his right to^go 
to proof. , > 

Lord Meadowbanx thought it right not to pronounce 
special interlocutors of relevancy ; -but that there should be 
a general relevancy in the condescendence, and that the 
Court should not allow parties to go into a useless proof. 

Lord Justice-Clebk said, that the eleventh article of 
the condescendence, which averred the prior knowledge of 
the second husband, was not sufficiently pointed ; and tfaait 
every other part of it might be proved or admitted, without 
affecting his opinion, which was, that the bona fides of the 
second husband would secure the le^timacy of his child. 

Lord Newton did npt think the bona fides of (me parent 
could have any such effect ; and doubted, whether that gf 
both would have been sufficient. 

Lord Me ADOWBANK said, the condescendence should be 
amended ; and the pursuer should say positively, whether 
lie ^alleged that the defender knew of the first marriage^ and 
not leave it to be inferred from circumstances. 

Mr Gillies said, that the pursuer would not undertake 
to bring direct evidence on that point. 

The Court pronounced this interlocutor. The " Lords 
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*** having resunied eonstder^dn of thk petitidn fiat ■■■*«■ ■ " 
*« , i (the pursuer), with answers thereto, oondeseenu 

** denoecfor the petitioner, and answers ; beftn* ^swer, ap. 
** point counsel for the parties to be heard in their own jwe^ 
■•* sence on the questSbn, Whether, stkppomng a prior mar. 
<« riage were proved to have Beeh' entered' into bfefWieeh 
•<« — ■ ■ (the deceased), arid -^ ■■ * the first 

<* husband, the allegation of the ignorance of the second 
^* husband of such marriage, at the time when a marriage 
*^ was solemnized between him and the deceased, would be 
" relevant to establish the legitimacy of the defender (the 
** child of the second marriage) ; and reserve to the peti- 
'^ doner, in case of any circumstances occurring to endan- 
^^ ger the loss of evidence in tjie third article of his coode- 
'' scendence, to apply to €be Commissaries by incidental per 
** titi<»i, for leave to adduce evidence in support of said ar^ 
^ ticle, to lie in retentis, subject to the (ader of the Court,*" 

On 7th February 1811, the case was put up for the 
hearing ordered by this interlocutor ; and was opened by 

Mr Jeffrey for the pursuer, who said :-^I attend your 
Xiordships on the part of the pursuer of this action^ and I do 
not think it necessary, as opening counsel in the case, to de- 
^n yoii with any detail of the circumstances, both because 
your Lordslups know them already, and because they ar^ 
cot necessary for the decision of the point of law which ypa 
have ordered to be argued in your presence. 

Lord NcwTON.-— *I did not hear them bef(H*«. I was not 
jpresent at all the former discussions. 

Mr Jeffrey. — I am pursuing an action of declarator of 
bastardy, on the ground. That the i^other of the defender 
had been married to another person befcjre she married the 
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defeodffr'a firfhen* ^^ thfi^iier^rst husbafad was stiU'alwe) 
at thetime id thai Bcbotid naaitiage.' TJtx^ efl^> 4i/t- tbd ' 
firet laaniage upon' thelegititnacjf of the defenddr'is d«m6d, 
on the {ireteiife that his father wM^ ignorant ot it at the time ' 
of his BUHfria^'; aind the ini^Ji!$les<3g the father isai&Fmed ^ 
on Ofar side of thebaTi B^yh^<fte admitting the fuiPtiefr to > 
aproof of 'their r^spieddve averments, th0 Contn hds brderod ' 
counsel, to he heard on thib points Whether the ignorance ef > 
the de&nderls! father, which is assumed for the present, is ' 
suffident>toestabUsh the legitimacy of the child. 

In endeavouring to lead your Lordships to the prindipks - 
on which this question must be determined, I must be aU' 
lowed to take it for granted that the matter is ptill open for 
your decision ; and; therefore^ though the point of precer^ 
dent and authority is pleaded in a very high tone by the de*-^ 
fenders, I shall bold, that the Court, in ordering the present 
he^riag^ meant to say, that the authorities already, produ-' 
ced by them, were not sufficient to make out their defence ; 
and that you are willing to take the assistance of what lights 
may be given you by the bar, in disposing of a question^ 
how to be determined fcH: the first time. 

But as almost the whole of the case on the side of the de. 
fenders, is rested on certain authorities, which they maintain 
have settled the question, it is nei^essary for me to begin by ' 
noticing these' authorities : For, at least, if I cannot satisfy' 
your Lordships (which I don't think I can) that they are 
altogether unworthy cf notice, 1 conceive I shall be able 
to shew, that they are not sufficiently strong and binding, 
to settle the question before you at the present day, by the 
mere force of precedent. 

I conceive, then, my Lords, that there is no decision of this^ 
or of any other court, which absolutely determines the ques- 
tion at issue ; and I am sure that there is no general under- \ 
standing, either of the bar or of the public^ in favour of the 
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defetidets. On; the contrary, I appeal to all who now hear 
me, whether the proposition, when first started by the de* 
fibers, That a child, in .the situation in whidi this boy 
stands, was entitled to the stakss and situation'of a legitiniate 
child, did not startle and astonish, and almost excite a kind 
of horror ; so monstrous, I am sure, it must at first view have 
appeared to every person who heard it propounded. I 
think I shall be able to shew your Lordships, that, notwith- 
standing certain vague and general dicta, which I admit may 
be found in favour of the defender's position, the question 
is still open for the determinatioi) of this Court ; and that, 
notwithstanding the immense importance of this case to the 
law of marriage, your Lcnxlships are now, for the first time^ 
to fix and settle the principles of law by which it must be 
ruled. 

Most of the authorities which have been detailed to your 
Lordships on the part of the defenders, undoubtedly rest ul- 
timately on certain dicta in the Cuion law; and I do not 
mean to dispute, that, according to that law, their plea is a 
good one. I admit, that they have the authority of the 
Canonists altogether in their favour,— whatever the value of 
that authority may amount to. But, if that be the only sup- 
port which they have,-^if their reasoning is altogether de- 
rived from that system of jurisprudence, I conceive that it 
will give your Lorddiips very little trouble to determine the 
present casa 

That law has been described with great justice in one of 
the papers in this case, in the language of Mr Erskine *, 
as being. ^^ compounded on the one hand of beautiful prin- 
** dples of equity, chiefly borrowed from the Roman law ; 
^* and, oa the other hand, of a collection of absurd canons 
^^ and rescripts, extolling church authority above the high- 

• Ersk. b. I tit 1. sect, «8. 
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** est secular powers.*^ From this cause, among others, the 
Cauon law has never been! tecoguised as bemg of pam^ 
inouDt authority, in this or in atny other country, which 
was' not de facto subjected to the temporal, as well as the 
spiritual government of the Roman See, in all mattefis what* 
i^ver ; and it would be most unwise to do so, when the very 
accurate description given of it by Mr Ctanstouii* is i^ecol^ * » 

lected j That ** it professed to talje cognisance of the thoughts, 
•f as well as the actions of ipen. Attending more to the mo- 
••* tlves than to the nature or consequences of what they did^ 
^® the Canonists attempted to regulate their system by a 
■** reference to that system of ultimate retributiQrt, which 
^* every enlightened legislatoi* has held will be far better 
•* regulated, if it is left entirely to the wisdom of Trdvi- 
-** dence in the next world, than by any assistance which Kii- 
*^ man laws may attempt to give to it iti this.^ And,' accordl 
^'^gly* *^® Caftoh law was very soon found to be of difficult 
and dangerous application in civil courts ; and, as I have 
said, it liefer was adopted entire m any countiyi riot coiiu 
pleteiy subject to the temporal authority of the Pope. 

In particular, I think myself entitled to affirm, that the 
€anon law never was the law of f his couritiy ; apd that ft 
was merely used, like any other foreign system of latvs, not 
by any means as an authority, but as furnishing a source 
for, equitable and reasonable ideas on Undetermined points 
ct law,-— for those equitable considerations which would ha^cl I 

been deemed by our own courts to be reasonable and propel^, «i 

whether they had occurred to themselves, or beett iltntedf a^ 
arguments by any person^ withont the sanction of any ail- 
ihority. 

= With regard to the subject of the present hearing, wh^r^ 
in the canonists have declared in favour of the legitimacy 

* Mr Oranstohm vnt^ theJofonnatiotv for thi Pursuer. 
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of cbildr^.born uud^r :s;ucli, cirpoinst£0ic^ on the^^rouiKl 
of the ^ma^Scfe?, of one of the parents, you): I^o^d^ifiS' wiU 
observe, that it ws^ not one pf thoi^ ^^ beautifal principleB 
"«9f equity^ which they," bpirrowed frdm the Roman I^lw^ 
but just one of those canonr t)r Tesonpts djeliyered^b^ the 
Pope^,; by which they endeavoured to exalt.theif qyfn autho- 
rity above all secul^ power. The particulitr jdoQtrbie now 
in quesUpn was undoubtedly promulgated in fke 6jtst in- 
stance, in ccms^uence of the Pope for the:tiine having 
taken up the miatter on ^aecial qr. equitable vi^w^^ as ap- 
plied to a particular case, whiqh happened to te before him ; 
where h^ was most evidently aqtuat^ by feelings of ^mpa&^ 
«on to pneof due parties. It is reported in these words * { 
" l^x'tmpxe liteiji^rum ypstranin^ iiobii^ innotuit, qiiofl cum 
.^^ G, yidi^am haereditatem quondatu B mfiriti sdi &x\Aj et pu-^ 
.^f piUo fiiip 'suo res^itui postularet, pars adversa pel;i|ionem 
" ejtis expk^eret, pro eo, quod R n^aritum ipsius yiduea 
" d^ adulterio gen^tum afiserebtft; Prpponens qifod dicti R 
" Filter vivente uxore legitima,' quandam ^liam iparitiam 
<^ nomine supei;^uxit^ ex qua prsefatum R maritiiim , ipsius 
" vidi^sB generavit. E contra vero pars vidue rjespcxide- 
" bat, quod cum maritia j^^fata ndsciens quod dicti Jl pa- 
" ter ^ianoL habere! uxprem cum eo i|)\£9cie ec^le^ae con- 
" traxisset, ejus fiUus, qu^m susc^pit. ab eo j^timusdebe* 
;*f .bat habere, cum pon debeant illggitimi reputari, .^ui de 
'^f adnh^a <?t>pfiicie9atia npn QaaQuntur:.' Cvunque sup^ hoc 
.<^diu^U8.$uiB$et in vestra. pr»smUaJitigatum, etnoHnul*^ 
i^S toritm prudeaoitvim ^ententia, quorum cbnolium nequjsis* 
J^ jti^, in hoc JAvioem di^cordaret,^ se. duxi^ ap. oonsialen* 
^^ dam. Nos igitur inteliigentes, quod pater praedicti R 
}^ matr^m ipsius in faciem eccjeisise igoiaram,^quod ips^ ialiam 
<< sibi matriitiomalilier copulaa^et, duxerit! in U3»rem:; et 

9 Pfi^retaL lib. i, lit. 17..ff8p.iU. 
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^ dum ipsa conjux ipuiis legitima putaretur^ dieCam K 
"^ su3ceplt ex ea^em, ia faiNHPOft ihx>Us potius deditiamusy 
^< «aemocat^Ig !^ Iegit|i9Up,.:r^putapl^efii'' . . ; ' 

X^ur I,o^hip6 «^ ber^, that the original mftxim, which 
is now held put.as suffiqknt tp vq$fittte the wbok walogy 
of 1^ l^w 9f Scotl^d,; }w4»^il^ divided the taodnista 
^mselves, tl)at tb^ could cpme to jiOf deetsiQU NipM< it^ but 
were obfige4 ta fefec the ]pQ9,f^,to tbe.ultiinata.alid idfiilli* 
ble tribunal of the Pope. Neyertheless, I will not'dliput^ 
tbiit this. principle was acquiesced in from thal^ time JbmlEad. 
]>9[o coi^trat^iictory rescript was isi^ued^ and it panie to be em^ 
bodied in^1% jUws of ^ cappinsts. ;But theoi^giBal iiftro^ 
ductkm pf ' it into that law,, and. the piatives whidi afipear 
to have actuftted Ini^ocent Ill^by i^Ji^n it.wAf^^^UVered^ 
both of which IjhAye now endeayt^c^i.to ^^)Iaj|(i«'arewett 

worthy of yourjxfrdships* consi^eir^tipii^ •> 

. Bujb if .tlii&.were.merely Ji^eld out to your Lordships . a» 
a maxim of the Canon:.lsw,-^-a&a mai^kf^ fit to be adopted 
in tiiis.coujQtry» solely .on the< authority of thait law^ — I 
would think th^t, I had alreadyr said more than^.^Qough on 
the subject. Such authorities as .t^iese .^xe lu^ UtLie deci-- 
sions of our own courts^ l^^^J c^n be attended to by your 
Lordships, in so. far only aathey cpntain goodar^uments,^ 
and must he weighed lijce any o^hf r a^gumepts by their ow» 
merit. The Canon law is not ,an , authprity in this, or! in 
any other Prot^tant country ; mpui-your Lordships will not 
hold an iu'gun^ent to be unapswerahl^, m?f ely be<»iise it 
hias been inserted among the dicta of that law ; p^rtidularly 
in a case where it was evidently introduced ad mutter of fa- 
vour, where, the rescript is that of a Pope by no means re** 
markable either for .learning or abilit)^ and where it doea- 
not stand uppn anyone r4tion4.or ge^er^ pri^cipl^'what* 
ever. . 



16 



* But I am told, in the next place, that this doctHneof 
Pope Innocent III., was long sino6 adopted €Ctid sano 
tioned by the writers on our own law ; and if it were triie 
that they had so determined the matter on due consi- 
deration, and in a solemn and deliberate manner, I freely 
admit, that it would be too much for me now to ask a con- 
traiy judgment from your Lordships, the very first time 
that it is stated to you that this long recdved opinion is tU 
bounded. 

But I am humbly to contend, that no such opinion has 
b^en ^Tisn by any of our writers. All of them take notice 
of the doctrine indeed ; but it is in a historical point of view" 
merely : Not one of thefm says, in direct terms, that it is the 
law of Scotland, or that he thinks it ought to be so : and 
this gives me a kind of indirect authority for saying, that 
they could not have actually consddered it in that light. 
: And, first, with regard to the authority of Sir Thomas 
€rj(Ug, a passage was quoted in the printed 'Memorial for 
4e defenders ♦, in which he says, ** Postulat locus, ut dica- 
** mus qui riht bastardi, ^ui legitimi. Et quanquam haeip 
<< quaesdo hujus instituti non At propria, sed judicis eccle- 
*f oastici; ut tatnen junioribus aliquatenus consutam, quam 
*> brevissime rem totam perstringam.'" — " Advetlendura 
^ est, totam hanc quaestionen hodie ex jure Pontificio pen* 
<* dfflre, cum sit qusestio, quae proprie ad conscTentiam per- 
<* Uneat. Ex quo jure, multi etiam in matrimonio nati non 
*^'sunt legitiini: inUlti, nondum soleihnizato matrimonio, 
*^ legitimi.'* 

•The defenders thai l*emarked, that Craig be^ns with 
laying down a preliminary distinction between marriage 
contracted de Jure, and marriage contracted de Jacio ; by 
the last of which he meant a marriage where some lawfuf 

« Lib, ik Pieg, 18. sect 17, <' De his qui impecUtut aucoeMiOQCin**' 
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impediinent to its yalidity does really exist, such as the 
prior marriage of one of the parties to a different person. 
And after stating the law, as to the subsistence of the mar- 
riage itself, where such impediments exist, he proceeds in 
these words * : ^^ Sed ubi al^ initio matrimcHiium non sta- 
^* hat, nee stare poterat, propter impedimenta quae propo- 
^^ sui ; aut ea impedimenta nota erant utrique parti aut al- 
^* terutai : si utrique, filii sunt ill^gitimi ; quod si alteri 
** tantum, alterius bona fides, licet non sufficiat ad^ con- 
<^ firmandum et stabiliendum matrimonium, sufficit tamen 
** ad I^timationem prolis: nam jura Poptificia favent 
^^ magis legitimationi liberorum ex hoc matrimonio, quaai 
*^ ipsis conjugibus, adeo ut multa habeantur in jure pon* 
^^ tificio quae 'matrimonium dirimant, non tamen ut liberi. 
^^ sint illegitimi faciant., Quod si, consMinte adhue tali 
^^ matrimonio, quod de facto celebratum est, notitia impedi- 
** menti ad utrumque conjugem pervenerit, statim se a 
** mutua cohabitatione separare debent; et, si qui postea 
*^ inter eos producantur liberi, ill^itimi siye bastardi nas- 
<^ cuntur, manentibus in suo legitimorum statu eis qui 
<^ ante notitiam concepti sunU^ 

He continues the same subject through the ne|:t two 
sections, and then (I jnray your Lordships^ particular at. 
tention to it) he observes f, ^^ Usee sunt quae de bastards 
<^ tam jure Civili, quam Canonico, duo hodie utimub, prsd. 
" scribuntur.'" • 

Now, I observe upon these passages, that this author no- 
where states that such had been declared by any court to 
be the law of Scotland ; or that there had been any usi^ 
or any general understanding in this country, tending to 
shew that such was the law. I farther submit to« your 
Lordships, that it is very doubtful from these passages, 
whether it was even the opinion of Craig himsdf, that it 

• UK ii. Dieg. 18. sect. 18. f ^«ct tl. 
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oaght lobe held«9 part of the lawrof Scadand* Bytfae 
. e^qpn^siotv. Jfir#: Canmrico^ qko kodie^ uHnmr^ I think >he 
• meant > nothing else than *^ the Canon law aait is still j^e- 
^^ceived;^-^that is, as. it is. received in those countries 
iNfihich continue to be> governed by the Canon law, not^thiat 
it 'is, or ever was, the law of SoDtland ; and his »ntok, I 
oonoeive»;ce£Brred merely tx^the altertttion which was.made 
'on the laws of. those countries, by the Rescript of Pope 
Innocent IIL, and import^ only that^they still continue 
to cbey that seseript 

There is no part in all these ^passages,, where he says 
tbatitbis rescript is part of the law of: Scotland 4 and< yet, 
in almost^ every passage on other matters, he be^ns by say- 
ing' that so ' and so is the law of this cpmitiy; I will not 
trouble- your Lordehips with/ many anthorities as to that, 
beoauseyoiiiBust be aware of it,, and, indeed, it is impossiUe 
.to open) the book. without perceiving it. (Mr Jeffrey here 
;read^me ex^unples of- Craig^a frequent use of the words 
*^ Qpud^noBi'^ jwhei» the law- of Scotknd was ^meimt to be 
particularised, and stmilar expressions^) 

This interpretation of the quotiitiiins f rom duigv >ap- 
'pears.tametofaequite obvious, from the very: statement 
^£ thei wofdfs which 'he enqploys in- allasbn to the law of 
thiBioountry^ in Jthe^ whole of his work. He suites such and 
such matters; as having.been adopted from the Canon law, 
'and afterwards received as a part of the law of this coun- 
try ; . but he doefr not si^ that we receive every dictum of 
it' wUoh iscontiuBed even in .his:ovm work. And the long 
' aipd pabular statement which hC' gives of the Canon law up- 
on ^i^is^fioint^dft -merely offiered as a kind of genealogy of 
our iComiiioiKilBW^'. without its having been. hb intention io 
assert thutjevetyithingitherein! mentioned formed part of it, 
or was recaved iqnoog U8» 

But even if-your Lordships were to differ from me up- 
on this point, and to hold tliat Sir Thomas Craig, in the 
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to by' tli^ defe|ii}er3, did^iiateDjd tiGi st^to .t)hat\tbe ^Kfioripii of 
Innocent, m,.,ha4 been ^adopted mto^ aad fonmAypBti 
of, the csoimnon law of Scotland, J ^iiuld ^u|imit^ ihat^^is 
should not by any m^a^s be suffieieiit -to . authdrke'^ y^ur 
Lordships to ^ye the doatrine 9q laid downrlan iinqvNdified 
reception, . Ttie iu9t(»y Q(:Six T^iolnas isjimU known: He 
was ediip^ted: idbro^d^iat^ tiiiie whea tla» sysU^^cS iheimw 
of So^laiid w^ by;n^ metuis inatuce. 'It ia^notatatt woiiv 
deiful, ihf^r^for^y tbati with bUfomgn edusation ^d^iatA^ 
hdi^f I^e,$h0u)d bftveiittaDpted to su|)plyraBy'deiicienoifiB 
in the ln.'vifs <^f ihia omU o^i:<nti^y^:.b^. a "refeiiBncetbvthe^i^ 
qS other a^tiaB»(ni.theCoiltiQeiit^; and, .iti.gen#ni]/|«beHdv^ 
itwill be admitted^ itteA^ atf this dialBMieefaf tiitie, ftrTfa^ma^ 
Craig^S: mmpportfid. , af^rtion? > doda niiir, afimd stiffictenrt 
authority for fixing any point in the lav oflSecttlandi'' ^ 

But, if y,oiir Lo^sUpsthaveiio.graril^ iioldj froinlhe 
authoftftj^.of.Cnug (asB'I ti*u«bl have aiieceeded in? riiew^ 
iBg)js'that aay:sud)!praciice. prevmled in^Sootlaivdl'at or b^ 
foi^ Ink' tipfij. or thai ifeifis waaanyi andorstandihg ikf ia^ 
T€»Ur^f!SUcba|jajiR«mQiig dieUegcd-atttharitieydf-tMititiine; 
yoii <9erti4!»ly <wiU. now find, froot tlie opinions of subseiiueat 
writers^jUfit laafa^kftuthecity^ and of mofe'lciiowledgeftyf 
the la«r (rf SeQl|a«d>.thiifit has n6t^ cuice tfaed,!faeeD iatm* 
dueed or kpiown as a rulecif oixr law. 

If ^terabadibeea anysuch lawj or/any iSQeb'usage,^ ><jie 
memory. dT-them oould not have been lost between the ^dnve 
of Cmigaadtbatiof loord Stairs; and it isinipofidblethat 
liOfd Smff should hare omitted to sHy fio,if there had* been 
either themie or tbe.other. Btitin what terii^s doe»he speak 
of this doctrine of the Canonists? He mentioiis itmi^iiely ad 
the opbirni of Craig and the Canonists, but he doi^ not say 
that it was the law of Scotland ; nor does he even ap- 
pear to think that Craig meant to call it so himself. He 
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•ays * there are <* bastards, whose parents were married, and 
** in capable degrees, yet the marriage was inoonnstent, 
** because of some impediment ; as if either party were mar- 
" ried before, and the other spouse In life, whether that 
'^ were solemnly or privately by promise of nlarriage and 
'< copulation following ; in which last case, if the impe^ 
** diment be secret, and not known to both parties * Here 
your Lordships see it is stated as being only where the 
first marriage is private^ or not in Jacie ecdestm^ that the 
children of the second are even said to be Intimate. He 
proceeds : << Craig -f* observeth, €u his own opinion^ andffie 
*' ophUoft of the Canomsts, that the said impediment, 
*< though it be sufficient to annul the marriage, yet not to 
*' take away the legitimation of the children procreated du- 
*' ring the bona fides of any of the parents, before know- 
** ledge of that impediment^ 

It is argued from this passage by the defenders, that, be- 
cause Lord Stair, in mentioning the opinions of Cnug and 
the Canonists, does not say that they are not the law of 
Scotland, he must have been of the same opinion himself; 
and it has been observed, that the passage would be in- 
complete, if it did not contain an expresaon of his own 
opinion. But your Lordships will seediat this is unfound- 
ed, if you attend to the decided difference between the two 
parts of the passage. In the first, he gives as positive law, 
what he says with regard to the impediments to marriage, 
and thar efiect upon the legitimacy of the children. In the 
second, he expressly mentions the exception of bona fides as 
having been stated by Craig as the opinion of himself and 
the opinion of the Canonists ; which is dearly treating the 
two subjects in a very different manner. I think it is most 
evident that Lord Stair did not here give his own opinion, 

• B. iii tit a. sect 42. f B. IL Ut. 18., aect 18. and 19. 
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Mr ijid he mean to say that the opmion of Craig was well 
founded. And he at least has thereby intimated^ that, 
whatever it ought to be, it had not, in his time, become the 
kv^ of Scotland. 

The opinion of Lord Stair, as having lived much nearer 
the Jime when Craig wrote, is certainly entitled to more 
weight, with respect to the meaning of that author, and the 
existing rule of the law of Scotland, than any opinion that can 
now be formed upon that part of the subject ; and I desire 
my friends on the other side to look over his whole book, 
and to say if they can find any other instance where an ac- 
koowledged point of the law of Scotland is mentioned meie- 
iy in this historical manner, by saying that it is or was the 
c^inicm of some other writer or of some other system of law. /^C^;^ 
l£s Lcnrddiip never mentions any pcnnt of our own law iiy ^:'' ^:^ ^ a"^ 
that manner, even when it is also a branch of some othei^; ^ i:'^ -^ 
law, or has be^ introduted into our law from some other ^P 
For instance, take his nmnner of treating the nibjects of^ 
terce, courtesy, representation, &c. 

But, on the other hand, was there any thing unnatural or 
incongruous in a learned man, like Lord Stair, when 
writing a book upon the law of his country, adding to 
diat law, where an opportunity p^'esented itself, some 
notioe or intimation of other systems or opinions with which 
he was acquainted? And when he does give such ad- 
ditional information upon apy particular point, and does 
not say any thing more as to'its being also our own law, 
is it to be believed, that he therefore meant to say that it 
was our own law, or to as^ent to the opinions of other 
lawyers, without expressly sayiqg that he did so ? I think 
we ought to dbiw just an opposite conclusion ; and accords 
ingly, in looking over his book, many instances will be found 
in which 'similar references are made to other laws, where it 
is quite clear that he did not mean to say they were the law 
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of Scotland. For instance, tirh^re he says *, " Amongst the 
*' Rdmans, an ordinary and inferior magistrate, and 'his 
^' heirs, were liable pro doh ettata cutpa^ if the cautidn tslken 
V by them Vere not found sufficient, but not the greater 
^^ magistrates,' as tb^ phietor or presfdetits, who, through 
"the ieminency of their office, cottld not *> particularly 
*' know, but were ' necei^sitate to trust to the telation of 
** others."* 

*Ldrd JusTitiE-^GLEKK.'^That is an unlucky instance. 
I rather take it to be law yet. Our Clerks of the Bilb, (for 
example, are liable for taking insufficient^ caution, but we 
arc not. • 

Mr JjE^FREt.-^I rather itnagiAe magiHraieBis used in 
a different sense from a clerk of Court. But, at any me, as 
your Lordships are perfectly aware of the Act*,- and as I 
hkve not made ady reference to particular passages, I .need 
not detain you by looking th«llr up now. It is undoubtedly 
quite common with Lord Stair to 'give thete m4tter8.o£ his- 
torical information. .. '! I' - , 

But, if there is nothing pftrallel or.anidogous to kin 
the law of Sc6tlatid, or in' the principles and doctrines 
of that law, tsitn it evei' be^ argued, that, oa all these 
p(Mnt8 of voluntury and unnecessary rder^ncej Lord Stair 
meant to say that they were Aho, or that they 'should alao 
be, received as dtietriiiiss of th^law of Scqtlarid P A'referr 
ence to any doctrine of a foreign sy^em^of law, without a 
distinct and specific approbatioQ of it^'never oanbelield as 
implying thilt thirt: fer^gn doctrine has iMeeli recognised 
among us. At the very utmost, it must idsbIb diat.the lew 
of this country has not yet been dedisufed ^upcm^the suligect 
' YVliat proves that it is quite imposstUe thiiit this should 

"»" • ' '■■- " • I < ■ ^ ■ , " \ ;; ' . 1 ...,. *..^.^ .I.,.. ,;, .! , ■■ m l.; .^1 .^ ., 
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iMTPe bean the law of Sootiattdiathe time of Lord Stmr, is 
the laanner in which ihe«ame subject has been treated by 
our later aixfihors, whamint have said that it. nuw our laitr, if 
it had pMfiy been the case. 

Lord BanktoD, who, I adaiit,;doesgive.an.>opiiiion agwoist 
»ey does it,, however,, in such a manner, as to shew that be 
had no Scotch aatbority for doing so. He says *, *^ The Ca^ 
^ non law is much: negpunded. with us in matters of marriage, 
^^ and therefore^ ii nuy be justly ihougbt that 4he homfiies 
^<' of etther <>f( the parties will be sufficient for the legitimacy 
^^ of •either of the children. - Such hoaaa fidca will be the more 
^^ easily presumed, if die. marriage was publicly solemnized, 
^^ than when it was clandestine. The learned Cruig is ^ 
^ ihia c^iouy and that mala Jidee cannot be induced but 
^^ by sekitenoe of the proper oourt^ annulling thelaarriage; 
** and as this is likewise the opinion of other feudists,, ii is 
^ hi^lff probttUe the same rule voM bejbliowed with us^'^ 

This passage shews completely that Lord Bankton koew» 
'and he says so, that the matter was perfectly unsettled in 
the law of Scotland; and all he meant to say was, that 
Craig, the Canonists, and himself, thought that itou^t to 
beUw ;• and that it would probably befound.soif it sboidd 
ever be tried. 

Mr £rskine,}Ost in the same way, mantions it^ as an uo-. 
decided pomt-f: <^ But if either of the parties were, at 
'^ the time of the marriage, ignorant of the prior marriage, 
<< the iona fides of that party, though it could not make 
^^ the marriage lawful, had, hf the Camm law^ the effect 
<* of tefptimating the issue, provided the.marriage^ labour- 
*^ ing under the nullity,- had been solemnized in the face 
^ of the Church. Craig if <{f opinion, that such of the 
<< children as are procreated after both parties have come to. 
'*' the knowledge of the fact which made the marriage *un- 

■III I I ■ ! . ■ 
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24 

" imful) are to be refuted baslards ; but tbat the igo^rofM^ 
'* of any^pne of them otfghtto mpport ihe legitimacy of 
*^ the children b^otten prior to the decree by which it m 
*^ declared void ; because till then none of llie spouies ought 
" to decline^tbe conjugal duties.^ 

Here, too, it is plain that Erskine merely states the whole 
matter as the opinion of others, and not as hi» own ^ and 
even in the use of the word had^ when speaking of the Canon 
law, as opposed to /eof, it must be presumed that he meant 
to guard against any idea that we had actually adopted it 
The mode of expression which he has used throv^ the 
whole of this passage, never could have been chosen, if he 
had believed this to be the law of Scotland. 

I think myself entitled, therefore, to affirm, that this au* 
thpr cannot be quoted as any authority in favour of the pur- 
suers. He nather says that, this doctrine was part of the 
law of Scotland, nor that it ought to be the law, ncH: even 
that he thought it to be a just and ratbnal opinion. If 
Lord Stair and Mr Erskine had thought that the opinion 
was well founded, they would have said so ; — they would 
have mentioned the persons whom they describe as/cnter- 
taining it, as doing so on good grounds, — or as having good 
reason for it ; or would have used some such expression ; and 
your ^Lordships can only impute the manner in which they 
have mentioned them, and their not having directly contra- 
dicted them, to that sort of politeness which one author is 
very apt to observe towards another, where he has no direct 
authority to put against him. You must therefore hold, that 
-all our institutional writers are against the doctrine,* Lord 
Bankton alone excepted, whose authority, when opposed, 
^ —perhaps even when only not contradicted — by any of the 
others, you cannot fail duly to appreciate. 

This is the whole amount and force of the authdrities 
which have yet been ui^ed against the plea which I main-. 
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- lain ; aiid. it appears to me to be oompleCd^ demonstf^bfer 
that all that can be drawn from them is^ that none of them 
can be quoted in this Court, as being of sufficient wdght 
of diemselyes, to shew that the proposition advanced by the 
defenders, is, or ought jto be^ the law of Scotland, . 

As to the only two decided cases which have been refer- 
red to on the other side of the bar, I hardly think that it 
is necessary for me to say any thing mone upcm them^ 
than what is already before your Lordships in the printed 
papers. 

In the case of Cochran against Campbell, as your Lord-* 
ships are there told, the question was. Whether a person 
challenging a marriage, upon the ground <^ bigamy, was 
not barred from bringing a proof of her averment i Your 
Lordships^ predecessors were of opinion that she was^ and 
refused to allow her a proof of her averment ; but the 
House of Lords reversed that judgment ; and a proof of 
the fact was allowed, in which the pursuer ultimately failed. 

The question now under oxisideration was evidently 
not involved in that judgment in any respect. But the de- 
fenders have laid hold ot a passage in the report by Fal- 
coner, on which they found, in support of their plea. It 
is, ^* Such of the Lords as were for the interlocutor of the 
<< Lord Ordinary (Amiston, who had refused to allow a 
*^ proof of the facts), declared, that, whatever was the.issue 
'< of this question, the daughter would be legitimate from 
*^ the mother's bona fides.'" From this the defenders have 
argued, that the Court were unanimously of that opinion. 
But really the matter appears to me in a very different 
light. Your Lordships know how very natural it is in 
any judges, when deciding a point of law against a fair and 
ionafide litigant, to state their opinion as gently as they 
can, and to throw in any softening expressions which may 
occur to them. The majority might refuse. to allow a 



proof, on the gvound.of personal exception, without holding 
any such opinion as thi& On the oontFary^ feelings of ccon-* 
pa^i^, or of siqppoeed etpiity, might have made them refuse 
a prvwf, just because tbar opmotlwas the very isverse; 
and because they wished to present Mrs Campbell, fjxmi: b^ 
mg subjected to the risk* But the nunority ni^t very 
naturally throw it out as.a scMt of mk^gatbn of. ^ diffe- 
rent judg^nt whiph they were inclined to pnmounee. 
The question was not before the Court,->-<*it.wa8notiargued 
by dther of the parties ; and the opinion which has b^eq 
preserved, can be considered as nothing else than the mere 
obiter dictum of a minority, perhaps rashly thrown. out 
without condderation, and therefore it can be entailed tono 
attention. 

The case of Najner, I believe, the defenders dmoselves 
will admit to be totally inapplicable. In that case, the only 
question was. Whether there had been two marriages, or 
not, and it was determined that there had been xinly one? 

These are all the authcNities which have been founded 
HXi by the defend^s. 

On our side of the question we do not. pretend to have 
any direct authority to produce. I submit that I have 
said enough, to shew that .the authorities of the other party 
are not suffident to determine the question. And in this 
dearth of more direct authority which I admit, I conceive 
that the matter must be decided, now for the first time, on 
analogous connderiUion s, drawn from the general principles 
of the law of Scotland. 

But, before I proceed to that branch of my 8ul]gect, it is 
proper that I riiould mention that there are authMtics 
which the definiders have not yet pleaded much uppn in 
thrir favour. I allude to the law of France. But tlu^t part 
of their law seems to have been adopted by them froCD the 
Canon law. And, in this point of view, I must again sug- 
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gest to your Lordships, that the rules of the Canon law^ 
or of the law of France, or of any other for^;tt system of 
law, are not authorities properly so called, when pleaded 
upon in this Court. They are merely reasons or argu-^ 
ments for your consideration, and whrdi you dtsght to take 
into view, and to consider whetherthey oUght tobcs received 
in this country or not; as fountains in "v^hi^h those natu- ^ 
ral principles of justice and equity may be foimd, which 
would present themselves ta your Lordships at any rate; 
and which, if they are just and equitable, you will reoeive; 
but which you will consider as of no weight or authority 
whatever, If they are riot ... 

•Now^inthis viewof the ca$e,— giving to the defenders all 
the asfflstance which they can derive either from the Canon 
law, or /from the law of France,— we are, on the other hand, 
entitled to make the same use of the iCivil law, and of the 
law of England. 

It ts a remarkable cu*cumstance, that, amidst the vast 
multiplicily of questions which have occurred, and be^ 
decided by the Roman lawyers, so very important a que$-. 
tion as the present does not appear ever to have rebeived a 
direct decision ; but, notwithstanding thei^eof^ it occurs to us 
that thcf authority of the Civil law is dedinve in our favour. 

As an example of the rules of the Civil law, your Lord«> 
ships will recollect that of a marriage which -was null, on 
account of the servile condition of one of the parties. If a 
free person married a slave, while ignorant of that circum- 
stance, still the children were ill^timaite, notwithstimdidg 
the most perfect honajides : ^^ Srignoransstatum Erotis ut 
^^ liberum dukistij et dotem dedisti, isque postea servUs e$t 
^ judicatus ; dotem «x peculio recipies ; et- d quid pneterea 
'^ eum tibi debuisse appatuerit. Filii autem tui, ut ex libera 
^^ nati, incerto tam^ patre, spurii ingenui intelliguntur *.? 

* L. 3, Cod. Solut. Mat qtactaad. 
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A marriage of that sort was not even permitted to pm- 
^lUne paternity. Oa the contrary, it is stated expressly 
•that they shall be spuriiy just as if the father had been al- 
together unknown. 

> There js another law in these terms*; <^ Divus Marcus 
^ et Lucius, Imperatores, Flavian Tertulliae per Mensorem 
^^ libertum, ita rescripserunt : ^ Movemur et temporis diu- 
^ tumitate, quo ignara juris in matrimonio avunculi tui 
^* fuisti, et quod ab avia tua ooUocata es, et numexo libe*. 
^ rorum vestrorum : idcircb (que) cum haec omnia in unum 
^ concurrunt, oonfirmamus statum liberorum vestrorum in 
^^ eo matrimcmio quffisitorum, quod ante annos quadraginta 
^ contractum est, perinde atque si legitime conoepti fuis- 
« sent" 

This law shews distinctly that the ignorance of the com- 
mon course of law, and the long time which had elapsed, 
were not of themselves enough, but that it required a spe- 
cial rescript of the Emperor to legitimate the children. 
And there are other passages to the same purpose in the 
Code. 

Another example may be drawn from the situation of 
Grovemors of Provinces, who were prohibited from marry- 
ing any woman within the limits of the province ; and it 
was settled, that the children should not be legitimate, even 
when a mairiage took place under ignorance of the wife 
living within the province. 

Here I request your Lordships ta observe, that the opi- 
nion of Craig, which I formerly spoke to, is made to de- 
pend oh the foundation not only of the Canon law, but ot 
the Civil law also ; but I think I have clearly established', 
that, at any rate, it was not the Civil law ; and thapefore, 
the opinion of Craig is founded to the extent of one-half 
at least, and, in pointrof authority, its better half, on a oom- 

• L. .57, if. de Kit. Nupt. 
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plete mistake ; for he says, *' Ha^ sunt de biia^irdifl tamr 
^^jure CiviU^ quam CanonkOy^ <S*r. ; and we have no right 
or groiind to presume that he would have entertained, the- 
opinion which he did, if he had been aware of his mistake 
as to the Civil law. 

On the contrary, it is much more probable that he 
would not. And this mistake, even on the suppontion 
that he was aware of the question never having occurred in 
our own country, accounts completely for the manner in 
whidi he has treated the subject. For be must have beeii 
a man of more than ordinary boldness who could have ven- 
tured, in the days ot Sir Thomas Craig, to set up his own 
ofnttton^ however strong bis conviction of its correctness 
might be, in opposition to the dicta of those two laws united^ 
when' they were both of them confessedly of much higher 
weight and authority in the minds of mankind than any of 
their warmest admirers would now lay claim to. 

We cannot, therefore, give the least weight to the opT* 
nion of Sir Thomas Craig ; for it is plain that it might 
have been very different, had it not been for this mistake ; 
nor can we even presume, in those circumstances, that it 
reaUy was his fair and unbiassed opinion. 

But, though I tbink those views are of importance to a 
full undarstanding of the ease, on the grounds which I have 
stated ; yet I conceive, that, on many accounts, the law of 
England is much more entitled to attention than either of 
those which have been founded on by the defenders Those 
laws were framed by a wise and enlightened people of the 
same race with ourselves. They are remarkable in an emi- 
nent degree for the equitable . and liberal principles which 
pervade the whole of them : and it is a Protestant coun^ 
try like our own, and consequently more entitled to r^ard 
when not ooftitradictory to our own law, than the law of any 
number of Catholic States, which may have been swayed to 
depart from the principles of equity, from the feelings of 
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mankind^ and. even from the genius of those v^ Ia#» 
thepselveS) by on undue reverence* and obedience to the kxi*- 
tbQrity of the Pope. • 

* That your Ijordships may understand what the law ei 
England says on this subject, I shall read just two pos^ 
sages from a well known author. In Baeon^s Abridge 
ment *, it is said, << If a marriage b made null by divoroe, 
^* the issue b ille^timate ; as if the parties.be divorped for 
*' precontract, consanguinity, affinity, or frigidity ; Ibr, 
<^ where the marriage b nullified, it is a copulation with* 
** out marriage, and consequently the issue are basfeMrds; 
^^ and UUthe same by.cur lazoy whether they have notice 
^^ ornoiqfihe consanguimfyy because we look no farriier 
^* iha^ ihe digsottaionJ^ 

*^ If a man marry his cousin within the dq;ree^.or*hb 
*^ sister, the issue got between them b not a bastardtiil 
^^ therabe a divorce; for^ though such .a marriage be un- 
f^ lawful, yet it tenmoa good till senteneier of divorce be 
<* pronoanced, and^ consequently, the issue 'must be es. 
^< teemed legitimate, till such a dissolution.^ 

Thb last passage, with one quoted fropthe Treattse of 
Law and Equity, p. 4S9# in the Memorial. f<Hr the defittid-> 
ers, tbaW .^^ if two are divorced for consaogiiiiuty, if they 
were *^ igilpratit of the consanguimty*, the issue ''shall ^be le- 
*^ gitpuni^,^ seem, at fimt view^ to throw a little difficulty 
upon the qti^tion ; but I shall now endeavour to shew yotir 
Lordships, that tlhey are quite conaisteiit with the doctrine 
which I am maintaining^ .... 

By the law of £nglafid,.they% is adistincdon taken be- 
tween such marrii^gea as aro null ab iniUo, and such as ate 
<»ily voidable ; and, ccmaequently^' many marriages which 
are prohibited by the law subsbt, and are hdd to be legal 
marriages, till such time as they are set aside by decree of 

• Vol. i. p. 51S, 
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dXfOKe ; and the meaning and origin of ^ui dbtin^on -will 
be found, by going back before the period of the Relbraui- 
tion, when' the dispensing power of the P<qies was acknow- 
ledged. It is undoubted,-— every man who has looked into 
the history oi those times must be aware, — that it was in 
the power of the Pope >to dispense with the prohibitionii 
-against marrying relations, and that marriages contracted 
under such dispaisations were held to be good. But there 
were certain marriages fcMr which even the Pope could grant 
no dispensation, such as having two wives or two hudiatads 
•at one time. In those cases where he could grant dispen- 
sations,— as it was always possiUe till the last that a dispen^ 
nation might be Qbtained,--»the marriages were held to 
be not null aft initio^ but only voidable; and, therefore, 
they were attended with all the legal consequences of mar- 
riage, till such, time as decree of divorce was pronotmced. 
Where the Pope4x>uld not grant dispensations, on the other 
hand, no deereeof divorce was required. /. And^ I am now 
to shew your Lordships, that, even in those cases where 
such « sentence was necessary, still the ignorance' of either 
of the parties mode no di&rence aa the case, in so far as it 
was 'null and not voidable*... *f If a man and a womi^ 
^* marry. under the age of consent,, they are husband and 
^* wife till disagr^ment So, if a man marry a woman pte- 
*^ contracted,' they are husband and. wife till divorced. So, 
^^ if he macryi within^ theLevitical degrees. So, if a priest 
'* had married before the statute aSd Hetkat VlllrSS. 
*^ Soy if there be a marriage by duresse. So, if they ate 
*^ di'vtorced only a menm eithoro* But a marriage^ when a 
^^ firmer husbtmdor wtfk is aUve^is nnBy as well by the 
^^ epirkuei asbytite common law, and they are not huahmtd 
^^ and w^e de facto. So, if a nun had married, fbr she was 
*' tinder a vow of chastity, and, therefore, her marriage was 
** void. Or a monk.*" 



^ Ctnnyo, voL U. p. 75. 
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KoED Justick-Clrrk.' — Don'^t you think that that dk- 
tiAction looks very like one of those subtleties in the law of 
JSnglimd, which we are hot very fond of adopting ? 

Mr Jeffrey.— -The subtlety appears to me^ my Lord, ' 
to lie the other way. I hold that the Court should not re^ 
quire any divorce to set aside this marriage, but that it was 
ah iniiio void and null. In that view, it is surely a subtlety 
to say that the ehild can be legitimate. But, as a marriage 
between relations within the prohibited degrees is good till 
divorce, it is no inconsistency to say that the children of 
such a marriage shall be legitimate till then. 

So far, therefOTe, as the law of England goes, I conceive 
that it is altogether in favour of my client : And I flatter 
myself, that I shall not be thought irregular,. if, in closing 
my appeal to that law, I refer to an opinion which I have 
obtained from one of the ablest lawyer? now at the English 
bar. I do not by any means put it in as an authority, but 
only as part of my speech. 

(Mr Jeffrey here read a case which had been laid be- 
fore Sir Samuel Romilly, and which both the Court and 
the defenders seemed to admit to be accurately stated. 
The answer of Sir Samuel was to this effect : That it was 
not incumbent on the person challenging such a marriage 
to prove mala fides on either part ; that, even although it 
were established that one of the parties was ignorant of the 
prior marriage of the other, still the issue of such second 
marriage would be illegitimate ; that he knew no authc^- 
rities to that effect, and did not believe that any could be 
found in the law of England ; for the matter was too dear 
ever to have been doubted of or called in question.) * 



* If this Case and Opinion can be procured, they will be given in the Ap> 
pendix. 



33 

Youf Lordships see, therefore, what would be the de- 
, .vision of the law of £^gland, — of the most enlightened 
country on the face of the globe ; and I* submit it as suffi- 
cient to outweigh a whole host of Canonists and Feudists ; 
and as far more wcMrthy of attention and consideration from 
our Courts than the dicta of any system of laws but our 
own. 

I conceive, my Lords, that I hajye now completely got 
, rid of all th^ appeals to authority which have been made 
on the other side of the Bar, which might have apparently 
tied up your Lordships^ hands, and prevented you from 
listening to the argument which I am to submit to you 
oa the principles of the law of Scotland, divested of those 
imaginary trammels ; and M(hich; I think, are fully suffi- 
dent to establish that my client must be successful in the 
plea which he maintains. 

On that ground, in entering on which I certainly feel^in 
a much higher degree the difficulty and- responsibility 
which attaches to me, in handling a matter so fundamen- 
tally and deeply important to the law of Scotland, than in 
what has yet, passed, I shall endeavour to make my ar- 
gument as short as it can possibly be, consistent with ac- 
curacy, as I rely very much on the ability and learning of 
my friend who is to follow on my side of the Bar. 

I think, then, that I shall.not be contradicted in stating 
it as a fundamental prdposition. That in this, and in aH 
' other Christian countries^ the legitimacy or ill^timacy of 
children depends on the state and situationof their parents; 
and that no children can claim the status of legitimacy, by 
any other means than through a Marriage on the part of 
their parents. 

In ail the writers that I have looked into, the legitimacy 
of the children is laid down as depending on the 'marriage 
of their parents. I believe no case, and no form whatever. 



taiit.6fe {ibililed^oai^ in. w&kdLjcbiUren^im'.fkiij Ohiliiltian 
eoanirjr.liavB. erec.yet Glaimed theifuUr benefiiof kgiumaoy 
m ^anj. other vr&yl . In all coiiotriefi tefet&^oB .is had to aoch 
a siiite^ though! admits tbat^ m clifFerent.oountrie%' dif- 
fei^entiaetboda are; taken to esiablidh the fmt. . 

Accordingly^ this b exactly the atgudient maintained ;od 
the other side of the Bar. They do not deny that marriage 
beti/^e^ the. parents is necessary to . j^stablisb IcgiUdiacy 
in the children4 On the ccuitrary^.they state, j^d found 
thekclsimio this action altogi^dier up^i .the law of mar* 
mge;^*--oh a marriage* jrhich thgr. admit may be niillin 
ot^eprei^i^s, J)ut which thby nevertheless insist ought io 
be;Suj[^)ortedto tbe^Sfect of le^timadtig the isfiHa e£ that 
iiuirriaga 

This Ixiag the stete of the ai^iment on both ndeSj-^udUit 
, all legitimacy is dependent on a marriag^.. of sotne kind^or 
otlior bet widen 4iidividual8^*^I may,- assume^ thf^tJegititaacy 
wit&iii^ ianot.to be Considered as any thing.hdating.to.the 
pilbliiOi at large, but o^y to the ^at;e^8nd silUaiyon of the 
{)aneiiit&y: Thehekt legal pHnciple which I fouiid upon. 4^^ 
tbajt mKtiioxi cim have two lawful wives atoneand thesataie 
time«. Polygamyis, altogether repfdiiatod and punisbcdL% 
our.;law# It is nbt mecely considered a& a- crime, but it is 
declared to be lm|x)suble hy the law of the oo^ntiy* It is 
niHl^.>aaid.thata^ieoond.ihaa?ri^ during the subitetettce of 
tbe./fiii^t is gdod: tiU divprcey but voida,Ue dn. diidleiige. 
But Jit it laid down, as'.cir J^bsfo ^d completely null. Our 
law>.di^ .tot^nsoog^Qiae it in any. shape.. The intenootaate 
betweeuisuch {persons is fibt. legal, Theyarc not husband 
fl^4 wifd^ hut p^^rsona living in an. unlawful connexion to- 
gether. 

If. tbe^ebt^irQf ^nisiples. are admitted,, a^ I coaceive they . 
sXnMftiibe Adimtted^ die condusioa seems to follow imme* 
diat^Ljraiid jntoeasarily, and cannot, be. evaded or giott tlie 
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hibited, and ab initio null ; if, in short, it is np IHQITU^ 
tim^iti mw% foUpm x}m th^ isso^ ; of tUdl ^^^md laimtiage 
mufil be illeintiniato. 

4iPB*^ >bfs« prwciptesi i My,teftmfd.ffn«ftdi 4^ not^ny 
^tii^i^fs rbfu^. AlMhul^ tb^y say i§, tb«l, bi^c^M^t.P^p./of 
tb«.g«irtiwf wa^ ig<)0v»ni , or. s^yi^he m^ igiHPVMi^ of c^h^ 

tlwrfsj^iftfi ^-pfi leg«ilfta^yi<pii /ib«;^a4«eq,i jwifife*^ wSirf 

mmyv^^iim mm^v mwi^, tmh^t ihrnit^n^tm^ be c^mfidi 

^ consistently with the acknowl^dg^^friBciftol pC^ie jurtfpi^vr 

4mm^S«^h^ And I will mw prwwd »iiiqw^» What 
ift th^j^w.af. tfiii ,qpwtry;> wUb r^p^ ta thi* 49i*iip« ^ 
the effect of bpmjd^, which Ib^ d^epdfrSfftrenw eftdf^ 

vwmpf tQ w^y <Q «vicb w eiarnp«4in*ry ^p^Ih wbj<*i i 

ia .^)wh> jicin(?^« i» «f(9^tMiil t^9Mpp9^tdYf. right of t>i|^ 
iwi*y pJwfli.i« it, «4 ihog^ ie which H w wt. 

i;hi| Ijwtdw pf c«?(sa^w wbwih it aRpiwr*. th^Mtmafir 
4^, ifii aljow^ tp £arm a, tppjc upon wbic^ IP support, m 
rigbtf oth^wi^,^lg€<!itip»skhle, is that gtea,^ ^la^ Hi whic^ 
i^Pffo^y^^moiM^ of the pftrtMM^U n^et by a cQn^^spop^ngm^ 
, Zt| fidp^ on thft <>tber sido; a3, for io^^u^c^^ gll 6«iiea.!pf 
contracts^ where, thougb the right may not be substantially 
goodor.binding in law, yet the mala fides of the.opposite 
party im^Mmpersonali exceptione fromobjeatiiigtbtfaein- 

c2 
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formality of the right. In that class of cases, the law b^ 
no means operates on the ground of bona fides alone, but 
only by permitting the bona fides to give to the person who 
is in that situation, a pretence or authority for founding on 
the personal objection arising from the mala fides of the 
other party. 

Thus, where both parties are certanies de damno vUan- 
doj there is. no relief, unless one of the parties is actually m 
mala fide. I shall only refer to a few cases on this head^ 
to shew how early the prindple which I have stated was re. 
cognized in our law* A factor^s commission was recalled,^— 
goods were sent to him a few days afterwards, — ^his cautioner 
was not liabky although no intimation had been made that 
the factory had been recalled *. The sum in a woman^s 
contract of marriage was vitiated and diminished after mar- 
riage without her consent,*— found, that creditors of the hus- 
band, who had adjudged, and who had. trusted that. the 
contract was as it appeared, could derive no advantagethare- 
by to the prejudice of the wifef. 

I have merely stated those cases to exhaust the ground, 
but I shall not detain your Lordships longer with them, as 
I am aware that they are not perfectly in pcnnt. 

The next description of cases in which bona fides is sus- 
tidned alone, and without any mala fides on the other part, 
is radically different from the present. It is sustain^ in 
cases where a party makes a purchase bona fide, from a per^ 
son holding a full, and complete legal right to dispone at 
the time. If, for any reason, the disponer^s right is thereaf- 
ter set aside, the right of the bona fide purchaser will be 
sustained. And, in a late case, the right of the bona fide 
purchaser was sustained, while that of the seller was redu* 
ced. 

' • Hare, March 168j' f June 11. 1670, Stair. 
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In the same manner, tike onerous indorsee of a bill of. 
exchange^ is entitled to pursue for payment, on the princi- 
ple of bonafideSf though the person from whom he re- 
ceived it may have paid no value for it 

I admit, diat, in all that class of cases, banajides, coupled 
with onerosity and a colourable title, is sufficient to uphold 
and support the derivative right, even where the ori^nal 
right is reduced. 

It might be imagined, at first view, that the present case 
comes under that class of cases on account of the onerointy, 
if such it may be called, on thie part of the child. I 
shall find another opportunity of speaking to that part of 
my case. But, in the mean time, your Lordships will ob- 
serve, that this ground of bonajides is only good when the 
party who grants the conveyance or indorses the bill has 
a good and inherent title to do so at the time when he 
does it ; and the reduction, of which I shall speak after- 
wards, will not affect the right of the acquirer. But, on 
the other hand, when he has no such inherent title, the 
derivative right is set aside, as well as the original one. 

In the case, for instance, which I mentioned just now, 6f 
a bona fide purchase, a person who serves heir to the pro- 
per party, and whose service contains no blunder on the 
face of it, is ebtitled to dispone the estate ; and the right of 
an onerous purchaser wiU be sustained, whatever may after- 
wards become of the disponer^s title. But if he serves heir 
to a wrong party, or if there is any nullity in the service, 
then the right of the buyer will fall, along with that of the 
disponer. 

In the same way, if a bill of exchange is a forgery, how- 
ever much the holder may be in bonafide, he will not be 
entitled to recover. Nor in the case of. a bill originally 
, granted for a game debt. 

Now, to apply thes9 principles to my case. Your Lord- 
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rii^¥i^'Vb(tfbbte$ iiy«lHii6h t»9^,'ft)me ftygnT^ft'^M Hl^'tm 

unsuccessfully, for reilfedns #htehl almlfprefeehtly'cbiweto,'-^ 
l^lhalf it Wto \iiA\ tOf MHo.-^Mi it At^v^ %riei» a'nf^fHage 
afchU. •rte*Wra;/fcfe*,ihfere*b^, to be c6tttptete, ferid 
y^ tft6l«^^#ere^»o futtdtthiehtal gfouVids d)ton \vhi6h th& pa- 
rents of this child could convey to him any Hght or title' to 
tJte status of- Ife^tiwacy. ' lust in the siatne way ai a ihan 
miq^lttfj^i'iife tliat Ii6'lias*2l gdbd and ftectihAe 'serrfeb to his 
ancestor, -and that htj has served 'heir to the prtJper ^rty ; 
ytt,^lf he lis ri&tiAtett in either oFthfel* poiMs," hfcl 6m right 
Ms, tldtwithH^hding the Most unqu^ti(!rtiablt hon:dfldBS. 
He trtiy Imiigihe that he is-tonveying-a grtbd'title^tb a'p\nr- 
ihaser; hi6 fcay'be iil cbhJ|)leW 'bohd Jide^'AxA yet Hhfe 
siibSdiarjr right Vill be goidd for iiothihg. 

-Pdir A tittst&ke of that kindthere \i no remedy { and 
itedtbei* can thefe be Any rem^y in the ^reteht case. 

There is a' case t-eportted hj Kilkerfan* , iti which this 
princi^De is ttftist cleariy and cottpletely brought but, hYid 
1 ' requfest ydur' Loirdships to attend to his rdnarks on 
this sutject ^^1*^, '*Th.e maxittl that t^sdluto juVe dan- 
^* tU resdxAtur et acdpientis^ bolds bnly in thite cisises: 
'^^IfnOy In eKtiilguishabte rights r'Jdb, Where Ae thilfd 
«* party prevailing agaillst theauthoi^has the preferable 
?^ feudal tight: or, 8^lo,'Whfete the author's right is in- 
*^trihsicailly^null, against v^hich the records cahnot save; 
** as^hete fes sbtvJee'bdppetas to be ^i^itonebus. But the 
** present case is different, where the feudal right wa^ ha- 
'•'bileiy* tested ift the tathoi*, atad only subjiSct to a per- 
^^^'sotialtibaHfenge, for then the'purchaser, on the faith bf 

• Heron r. Stewart, p. S89. 
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^* pursuer could not see in this case ; for jthougb ^be -ms^. 
^^W'Witborls'iigbtfrcmihiagimndfiitlier to be a gta^i- 
<f .t0ijuii8eitldm«t ofvBlKscGssiOD^ yetfike could n^t seeJMF' 
^^4lJiog:oh 9»cord' tcr boder ibe ^gfaodfalfaQr' u> Boofee ^lit 
^^ settlement, as be fihood to. ibe absolute rigbt by -the fim- 
^^<et and sinfcrimeiit 1708, and tbat bis obligation in the 
^^rcooivaet xxf marriiige 1668 i9;«8 a ktmib deed, wbidi sbe 
^^^nor no {nrebaser eodld Inour of.^ 

Tlie4a8t dass of iases is tbat under the aaial^gy of 
Mftkh iihefTGsmit question most f^nly falls. 

Wbeniver a ))biBon'ts right is defecUr^ and .vbidfJble m 
o^iMeqqence of ^tbe deiiect, a]l that be. does in tbe character 
of^rtipiieior before k is reduced, is :e^clual And valid- to 
dlli^'i&ha'fiie paJ-lies ^wiAk whom he xleals. But if therigbt 
of the acquirer is null ab miiioy no degree of onera^^ lor 
ioha'fidesy of iiardsbip, loss^ or damage, cap jenafa^tjiEQur 
Loi^d^ips to do any thing ^wbateve* for the reiief of >the 
acquire. Tbemere-Yxpiinon of the parties that tbere ^utas 
a good right, can husfe no effect on the decision. of' t-hj^ qtua* 
tibn. 

M the question hare was as to the ^isloice of die marriage^ 
or asj by the kw of England, to the voidability or nuUily 
of it, there can be no doubt that it would be found to J9e 

If a declarator or decree of divorce were necessary^ ias 
the means of dissolving such a marriage as this, the mar- 
riage must have been cbssolved, sxnd the parties divested 
€if the state of married persons, before any effect couId.be 
produced in the co)idition of the children, and they would 
till, then be of nebessity legitimate. Bujt where the mar- 
rif^.^as null .oft imUiOj-^wh^te there was no marri|i(ge;at 
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all,-*- 1 submit it to your Lordships as bdng perfectly 
dear, that there can be no legal principle or analc^j. what-- 
erer, which can entitle you to holti^ that there was any legi" 
timacy in the case. . , • 

But it is true, that, even in the last class of cases to 
which I hare been speaking, 6ona fideg has some oonse^ 
qoences, in so far as the bonajlde possessor is not bound to 
repeat ihejrudus percepti et consumptu 

I do not think it will be an easy matter to bring: the pre- 
sent case under any analogy of that kind. A person in 
that situation only retains what he has consumed. He is 
not bound to repeat what he has bonajide destroyed or 
used, but his ^privilege goes no farther. ,So now, as the 
true right is brought forwardjil puts an end to the bad one ; 
the bonajide possessor is obliged to surrender his posses-^ 
sion ; all that his bona fiiea gives him r^ht to, is what has 
no longer an existence, by enabling him to object to any 
retrospect. 

Now, in applying that rule to this question about the le- 
^timacy of the defender, what are your Lordships to do ? 
. Are yoii to hold that the legitimacy is a right which is 
past or consum^ ? If he has bad any benefit during the 
time that our challenge has been delayed, that is the wh(de 
extent to which this plea can go ; for as soon as the true 
right comes upon the field, the false one immediately va« 
nishes away and disappears. 

Suppose a bond to be null, the bona fide possessor is en- 
titled to the whole interest which he has received and con- 
sumed, but he is not entitled to any more interest. 

I now submit to your Lordships, that these are the whole 
oases of the operation of the bonajides of any parties in 
our law, (perhaps not very well classed, but under the 
general and vague description which I have ventured to 
give), which can be held as at all applicable to, or 
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touchifig on, the present qtiestion. As to those cased 
which. I do hold to toifch the matiisr, I apprehend that 
I have already suffidently explained t(f your Lordships 
all that has occurred to me to be necessary ; and, to say all 
in one wcnrd, we say, that bona fides gives right in one class ' 
<if cases, to prevent a man, who is m mahfide^ personali 
cbfectieney from pleading against it. In another, it gives 
right tojrvctua bona fide per tep^ et constmptij but to no- 
thing more.' In all cases it has been shewn, that bona fides, 
however strong, cannot create or give any right whatever^ 
It may, aqd does, keep alive what has been struck with a 
m6rtal wound, but it cannot raise' the dead, nor bring into 
existence what did not exist before. It cannot give the 
status of legitimacy to persons whose parents, in the eye of 
law, were never married, when it is undoubted law^ that 
legitimacy must and does depend, in every case, on one sort 
of marriage oranother. ^ 

Having mentioned those cases in which bona fides is sus- 
tained, I need not detain your Lordships by any further 
examination of those in which it is not. 

Attempts to settle Scotch heritage by means of English 
deeds, is a case in which bona fides has no operation. There 
was, for instance, the case of Colonel Kyd in 1797, as to an 
Englishman sending his money to this country, which the 
trustees vest^ on heritable securities, without any directions 
to that effect, — and they went to the heir-at-law, in the 
face of a will, by the Colonel, giving the whole to his own 
natural son. There can be no doubt whatever, that there 
Was the most perfect bona fides in that case, on the part 
both of the Colonel and his son ^ but the Court was not 
moved by any such consideration; and I do not believe 
that any of the very able counsel who argued the case, 
ever thought for a moment of stating such a plea. Many 
points of law were argued on that occasion ; but this gene- 
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ral 'fttiid iBweeping «rgixitttHlt 'Wes'ifitf^^ier e$€tk 4ioi:q|lit(rf, 
and' yet Ch^ son i^as tiet only' in >boha Ifide, i>iit' the rtitir 
ymtmttm d&'ki^cd^piimdo. ' Aadif'we^am toi» fonDd 
t^mkke dut st ciee ^ hflrdship,' in ordcfr to eoilifiiele'^he 
BtMogy^ V AiaH ^pgto9e tbat Colonel Kyd }|»i1iai(l>a 
laWful' family ; that he had provided bis lawful ' sm 4^* 
where id as infueh as he meant to ^ehim; and'ihat % 
bad wished to protide Ms lawful dau^t^df^ ki ^1 Ib^ in^r 
ney which Was inve^ed in Sboteh heritable ^ds^ and Att 
he had faildl in doing so from'lhe Vei^y iM»ie ireaMi. TtM 
woidd have been a hardship. Bu€ wonidlSfis Ckmrt have 
listened to any plea ot hardship, dr toatiy banU Jid^s^'ia 
such a case ? Will any" thii^ of that kind alter ch« ia>fr ^ 
th^ country? Will it laake what is null imdroid, goMl 
and substantial ? It may bar achi^ciK^ in soine ^tber 
cases; but will it in any'^ase raise ap4bat wHidi'i!^<6r'liidi 
a legal existence ? 

Now^ your Ijordships Wiil oc^nsider how the ptr^sebt case 
stands. It falls dearly within that 'general {description 'lif 
being a right founded on a ' transactibn, whidi oatwanify 
bore th6 appearance of being a gobd and legal transaction, 
and such as wtAild have founded the right;' but which, in 
poitft of -feet, turned out to be no iransaction at all, — ^fer it 
is clear, and admitted, that ihe inarri^ge Was toll ttlto^- 
ifier. It is adniitted in this case, that the hanafldes is tet 
enough to remove aQ objections, as in a qtresdon With the 
party himself who pleads the bonajfides. It is not scud #(at 
the bona Jides c{ the father will validate the marriage asf to 
hkn; but it is maintmned that the father'*s ionajides wffl 
• have this wonderful effect in favour of the child. 

But the bonajides here is not on the part of the diild. 
Re can have no bonajides. Children of any marriage what-* 
ifever, of bad marriages as well as 6f gobd, ot ^ no mtlr- 
ritfges at all, are ^requally in'IfOnajfMe. If a tihilfl is 'bom 
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of a; bad €ft ^fl^intmi^&^sinai±lABge,h^^ ' 

the gr^tM" ^ha fo e6i»pki^n, btit 1^ lias tio )^t<^f^4o 
ImiaJUes. It is Hlie Aotiit j&i^^ of ctiil; Ht: lfh« parentn that^ 
is foiindeci upbn h^^. , 

Nbw, What Is this klleged dandjldes to do? What is'the 
^ect Which the presetot defence is endeaviouring to give it? 
The defenders say, that it is only to establish the legiti- 
macy of the child. I say, that that is just maintaining that 
it can make a marriage giMMXcJ %2<nc €^c^t<m. They cannot 
get the status of le^timacy per saUum. They must come 
at it through the medium of marriage. They say^chere 
ivaa a marriage^ because the father and the pubUcbdiev^ed 
that there was a. marriage when the child was 4)egott^; 
and that, though null in other respects, that marrii^ 
was good to the effect of legitamliting the child. In this 
way they make legitimacy an accessary to the marria§e» 
and nothing, else. They can coraie at their otyeot ia «o 
otha: way. And, is it possUile that the accessary should 
.be sustained, and found to bee&ctual, when the priadlMd 
is^festroyed? 

'My prmpiple is admitted here, that • that wUdi is nuU 
cannot l)e made otherwise tiian null by any iona^des, be- 
cause it is admitted that the marriage itself is not good. 
Now, if the marriage is nidi, as between the forties tbeoii- 
selves, in spite of the ionaj^deso£ one of <them,-^eati the 
bona^fides alWrwards revive, to the effeet ^ renderiag it 
not nuU^ for the -sake of an&ther gienetation akogether^ 
which was no party either io the bona^^fidse <o[ the one pa- 
rent, or the meJa^fides^ihe other P 

The banafid^a ji^aded onhere, is ndt (hat (tf him who 
is to gel^ the benefit <of it, but of olh^ parties^ who vce ad- 
mitted not to be able to claim any thing thUDUgh their -ewn 
bona fides. I svibmit to your Lordshipei, that 4bib "would 
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be such an application of the principle, as would be with- 
out any analogy whatever in the law of thb country. 

I think I remember something having been formerly 
sud in this case> a^ if they were going to found on such 
marriages to a certain extent in other respects, though not 
m totOf so as to ^ve husbands the courtesy, and widows 
the terce. 

Lord Justice-Clerk. — The widow has the terce by 
law. 

Mf Jeffrey.— Yes, tiD her right is set aside. But if a 
man cannot have two lawful wives,'! do not see on what prin- 
ciple hecan have two lawful widows. A iqaQ in this way might 
marry thirty wives all round the country, and entitle them 
all to terces. But that is not the point before your Lord- 
ships, and therefore I will not trouble you about it ; but 
surely it would be holding out a bounty to polygamy, if 
-your Lordships were to endure such an argument as this. 
It is admitted that the marriage in this case is utterly null 
and vend. But it is a mere speculative nullity which they 
acknowledge ; for the moment you come to any of the 
legal consequences of nullity, then they maintain that it is 
not null quoadlhunc ; and that the mere bona fides com- 
pletely preserves the rights of all the parties concerned. 
' This is -really carrying the doctrine of iona fides a most' 
unexampled and unwarrantable length. I say that no man 
lis entitled to be m h(ma fide upon such a subject. He is 
bound to make every inquiry into a matter of so much con- 
sequence as his marriage. He must be presumed to know 
every thing about it. And I . doubt much if, in any cir- 
cumstances, he is entitled to found upon his bonafides^ how- 
ever complete it may be. 

But it is only half a bona fides that the parties found 
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upon in this case. One of the parents was confessedly in 
malajide. In the case which was quoted from the Roman 
law, and on which the opinion of Craig, if it was his opi- 
nion, and all the authorities of the' defender are founded, 
both parties were in bcniajide* 

if there is any sense in the rules of the law with respect 
to bastardy, which I am rather inclined to think there is 
not ; — If there is any propriety or any good reason for pro- 
scribing them, as in a certain respect infamous, and in 
changing the ordinary rules of succession with regard to 
them; — surely the very same principle ought to find its 
Vay where both of the parents are not innocent; they 
ought to inherit the odium of the one of their parents along 
with the bonajides of the other. Why, if the child is to 
be entitled to succeed, on the one hand, out of favour to 
Xhebona Jidee of the husband, ought it not to be found 
precluded from succeeding, on account of the mala fides of 
the wife ? This remark would, at the very worst view of 
my case, just bring the whole matter to a balance, and 
prevent the defender from deriving any benefit from the 
doctrine of bonajides^ even if all the other arguments which 
I have submitted to your Lordships were destitute of 
waght and authority. 

It occurs to me also, on this point, to observe, that the 
common law did perceive this consequence of the doctrine of 
bonajides* I have abeady remarked their ^adeavours a& 
ter that purity of discrimination, that just and accurate ba^ 
lance of rewards and punishments (apportioned more to the 
motives than to the actions of men) in this world, which can 
only be accomplished in the next. And, in point of fact, 
it endeavoured to do something of that kind even in those 
sorts of questions. It made the child lawful in respect of 
the bonajides; but the guilty parent was not entitled to 
any of the benefits of having him a lawful child. He was 
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&t$n^i UmtiA .f^Tfa^i . It might succeed to him ; but V 
OGkulduQt succeed to it, nor was it in noy cue cespea sub- 
jeet^to ^e patriapaMm^ 

There is, in the. last place^ a peculiarity in tb^ pr«aeiMt 
oaaes' to wUcb.I owpst npw direct your LordAhips^attention. 
By^thf^roles of our law, tlie doctrine of bona fide*, only 
(grates ibrougb and against the p^r^ou who is in wialajid^ 
pT fAA^ whom d^ apntrft^t m bona fide was entered into; 
and:m n^ case is it suppcorted against third p^rties^ or other 
rigbbh: wbidi arc^ not .conoemed in tb^ matter at alL NQr> 
1 99^ ;h^e> that my chant la ^titled tn succeed to the e^^ 
tafteijpf the:deQ^#aed parent of this defender^ as b^ vmxfm 
lawfbl b^iyr \ and that be who had nothing to do with any of 
hermmria^^s, cannot be affected by m^tmafidwiof anoh 
tb^^party^i^itb whombebadiioccfuieo^oiit And be is aa 
muah,eBilUtledioe9mpUio»and to insist that the commoQ 
law <tf^b«/eoimtry ^hiJl Pot;b€^ ahi^red and aet asidei to bb 
p«^udio(^ in arder t9:|^e tbft«taiiis of k^liapiapy to «0^ 
otbet ']Nirty» aa that cbildVown lanful mothor^or a^lsr ,i if 
it had^Mytwotiki be entitled iP do; ^x thaugb doAbmij^ 
in dflgiea^' the pcinciple ^.preciariy^ the saom. 

Suppose this lady had had. a family of idaughteri by bar 
fifttibualyindv and that.they would Jbai«eJMui;rigjbik) to jauc- 
caeditOitbttKimothaVyandifthat'tbera liwerno eonqwlitors^ 
l>ut.a)8on.of ji>second ndULasid putadve marriage. Would 
youeiLardahtpfthajy)^ attoiveMlmvfiil dbildlton to be aut out 
jot ttheig »aaaoB8wop in-8i«cb':»'Caa^.aatbi^? Bynomaanit 
The#e iftiv> instanoa of imy degi>se*o£ Ixma^JidHisS&^mg 
tbe>.rightaiof .third purties m ihia mannflv« -. 

Myclimtafca collateral i«lation»: no doubii bttii)Yv>b«t 
has.tbatJtodo:with.the menia of the casei? Isk^iraiild ba 
ihte beiT'in this oaia, if tfaero had bean no la«fl|l ebiUMO 
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0i; Mi» . . i : I ■> ' ■ ■ and w«|ulil;haye.bee»L€iiutfaBd.to die fo^ 
mmsm of the aitftte which was left by thatpenoo. 

This view is of itself sufficient to decide the queodoBr; 
and nothii^ in the least degree painUel to it occurs iiv that 
finroondile description of cases, where bofiafidee may be 
fdtadcd against pertoiis who www not ori^nally cott- 
earned inthe matter. Taking into view alt these (»reum- 
stances which peculiady distinguish this case» I submits to 
your Lordships that there. can be no doubt at all in the de- 
cision, of itk 

I have now only a few words to add on the last yiew i^f 
tfaevoaae which> has .occurred to us^ but which^ according to 
our views of the law^ it is quite rodimdant and supeifiuoos 
tti enlarge upon.. 

. I hold it to be peiftcdy dear, firom what I haM already 
saidv thationaj/bfetf, in any. decree, or to any extent, can- 
not.produofraoy.thingoutof notfaingv Ai^ that what was 
tndl.ofr tntfiDj.can have noilegal consequences wbateverv 

But ev^en if I hadfiEdled'in establishing this |»opoatlon, 
still the queMion .of equity is oust which ithisiiot fer the in- 
tenstraf tibe de£enders to touch ; . finr a duel coDsideniiCioaof 
the misdiiefs wbicb' may result from your £<oidsbip» gpt< 
ing way to ibmt atgufnent^ is> of ttsdfj' a suffideM n$aeon 
for deddiag' ith^ questiDttin favour of my olient^<even' w^re 
theroitao priociidfSiof: ;8trict law. uppn> wMehthe^case eould 
be^decnded 

lo eiiteiing..upeilr.4his< pait of the 4aisev I am em^led, 
fJEWQ: flay.<mn feelinga.of the hanUrip' attending' the d^. 
fendfif^S'oase^ aiid! from the Maong kaning wfaiah I «oii-^ 
fieas Jkiybelf to harve towaidi Ut^sideof. the case onmdii^^es 
of ffiivour and c otn p as si onf to judge of the effect whkh 
innit Kenne.beeiL' produced Qii;die ' arinds o£ yoi«p Ixxddiips 
byrffoHtoisevatvm for biaf unhappy situation, and also by a 
considttAlion of all the compli^ted circumstances which 
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will be pleaded for him ;— -tHe youth of the mother, her 
deaths the ignorance of the father, and the innocence and 
unprotected ^tuation of the child. , 

All these considerations must be attended with great ef- 
fect in thisr case, if it is possible that your Lordships can 
be actuated by feelings of individual hacrdship in the deter- 
mination of a question of great and fundamental import- 
ance to the law of the country. 

In considering how your Lorddiips are to determine such 
a case as this, you ought to take it up as one altogether in^ 
personal. Or, if you are to extend your views any further, 
you must not confine them to the individual case now be- 
fore }K)u^ but tb the general effects which the whole of the 
country, subject to your jurisdiction, may feel from the 
judgment which you are about to pronounce. And, I am 
sure it is hardly necessary for me to detain you, by de- 
monstrating that the prindple which is contended for by 
the defenders, is one which is fraught with the most incal- 
culable danger to the interests of the country at large. 

In con^derihg the matter in this point of view, your 
Lordships must not permit yourselves to be carried away 
by those circumstances which are peculiar to the present 
case, but which, nevertheless, are not sufficient to distinguish 
it from other cases of double marriages, which may and 
must occur when the practice is declared to be lawful. 
Your Lordships cannot, in deciding this case, permit your- 
selves to suppose, that you are only affiyrding relief to a few 
per^obs who are carried away in the thoughtlessness and 
levity of early youth, to enter into marriages with persons 
whom their better reason would have disapproved of, and 
of which they immediately afterwards repent and wish to 
annul, or of persons who marry in mere frolic, and never 
imagine that they are really married, and both of whohi 
Triay have refused to complete the marriage by consumma- 
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iion^ ox t0 hotaologate it ip any othei^ way.. You would 
not be Applyiiig & corrective to emors sucb as these. If 
the practice is once found to be legal, the number of cases 
wl^ich will come before you, of persons who enter^ into the 
fiUBt marriage with a pre-intention of following it up by a 
second to some other person, will infinitely exceed those of 
the first description* 

Besides the encouragement that such a doctrme would 
^ve to that sort of marriage, your Lordships will consider 
also the strong temptation that would be held out to every 
person, (and there are many in that mtuatioo}, who may b& 
anxious to be succeeded by heirs of his own body, and not 
by collateral relations, whenever he despairs of having 
children by his wife, to go and marry Another. I will 
vejUure to say, thajtfrom that time very few instances 
lirould occur of estates descending to collateral relaticns. 

In another point of view also, your Lordships must not 
look to the case now before you, as if it stood quite alone. 
Here the first marriage was the concealed one. But in 
most of the cases which would oteur, if the doctrine of th^ 
defisnder wats once established to be law, the second ,mar* 
rii^ would be the concealed one ; and surely it is uonoi' 
celery to enlarge on the dangerous. consequences which 
that would produce. 

What would prevent any man who took a jnejudios 
against his lawful heir, or even who, without any such pre-' 
judioe, might have a very, natural desire to. see an heir of 
his own body, and who despaired of having children by his 
wife, from attempUpg to cut his heir out of his rightful 
suGcessiou^ by means of a concealed marriage with another' 
woman? 

Worse consequences might even happen than that 
Many men. have only female chikhren, with an anxioiis de- 
sire for sons; and I am afraid that some men are unprin- 
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^pted eilbUgh to go and cut out their own daiighten fibttr 
their legitimate succietfiion in the very stome* manner. 
' And' what diffieulty could there be in accomplishing tucb 
plmis as these ? What would there be to Irnider a man fmn 
going 10 another part of the oounti^ F He would find no 
dijScttky at all in finding a bona fide woman perfectly wilU 
ing to marry him, especially if he carried money in hi»^ 
poieket ; or he might find many women who would be very 
ready to many him without malung any inquiries at all- 
ftbout the matter ; and yet it would be very difficult, if not 
niip^mble, to prove, at die distance of many yeiurs, that shfl[ 
wtAinmalafide^ 

' But the matter need not stop here, for there is no limit 
to the prindple^ and a man might go on marrying wife- 
acfter wife till he found one who* would bring him a son. 

A still stronger case may be put than any of these* A 
man nay imagine that his wife is past child-bearing, and,, 
in the hope of having a child of his own body, may go and 
make one of these bonajlde marriages. He may have a son 
liy that second marriage,, and then he may come bade to> 
. fab first wife, and, eoiitraky to'his expectation,' he may have- 
a SOD by her. Which :<tf thdse children would your Lord- 
ships find to be entitled to the estate ? Is it possible that: 
you can give a decision which inay lead to sueh consequen- 
cesas these? 

Even diis is not the worst case which may be f%ured. 
A man with a family of daughters may fail in all lus at., 
tempts to procure a son. He may return in despair to faiiS' 
firstirife, the mother of daughters. What is to hinder one 
;of these £opc»^& wives,^whom he has married, to produce 
a son thereafter bjr another man P^and (for it is not by any 
means necessary thatheshould leav/B- the .count7y)'it would 
be his legitiaiate^ child ^' and in this manner the offiipring of 
tuiomjide alreeuwalker mi^ht come in and carry .offtba- 
setate from his^own lawful daughters. 



qf nlate^heic;.^. i^' there;. iKkiixitn ij^mani oin^l^^m 9^ 
theifiowb body? JVire there nv.tnm jvh^i e^^^n f roia^ tb^^ 
worst <>f mativcsy would, seize evefy opportiiUHly ^ dial^f^ 
pomtbg their, le^ttimate heirs ? And are not tln^ conrnd^ 
ations, of what must inevitably result {jQmf%he>^Sfiptmk of 
the plea maintained by the defenders^ sufficient to over- 
power every feeling of individual equity, which maybe foL 
lowed in the end with such, dreadful and alarming cmue^ 
q^ences? 

It is impossible that your Lordships, with such dangers 
before your eye&, should susfoin this dfi^eiice. - Jt is impos- /^*t'^^J^ 
sible that you should pronounce any judgment which may/ C*^ p"^^ 
have such an e#edt updn laif fal chiyren ; • wfaicih jm^i^l f-^ ^ '\tiX 
plunge a man^s li&wfiil daughters into an. infinitely wors«;;;^| [-^ ^ l^l 
Aiui more pitiable cotiditioti dwm that of chikfaen ivho ar^^\ ^ r^ j^i 
b(MTi to be bastards, and co&thiue' such to the^nd of their\^V^v j:*! /^J 
lives. . - , . . ^^ - . w 

These are a few only of the ^1» to . whids the 'principles . 
laid down, and the plea mainDEdned on the other ade of -ihfci) 
Bar, inevitably lead* And are your Lordships prepareditor/^ 
grant a license to any praotioe fraught i^th stidti enormotmr 
dangers^ on any pretence of b&na^fiieiy or any humane ai^d 
general feeling for the legitimacy of the ^childf And; I ' 
shall only further entreat your Lordships to remark^ thttbrJ 
these figurative cases^ which I have put, iffeof far more: 
'likely occurrence than that case which is at preseatibetee. 
you : the one does hot appear to have occonred Jbefere/ 1 
do not know if it ever will occur again ; but the other mkistf. 
evidently be of perpetual and dmly-recurrence. 

I have no doubt that your Lordship*' will feel it toba 

necessary to prevent^ if possible, any thing of this kind; 

ttota happening iu future, which x;an only be attempbedj 

from bad principle and illegal motives^ by es^aUiaknjf: 

■ . d8- ■ ■' ; 
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BiMdly, in all cases, and in aUdroumstanoeSy that diere caw 
Be no legitimacy, excepting through a regular and binding? 
marriage; that there can be no half legitimacy of the kind* 
which is here-attempted ; that the children of one marriage 
only can be lawful children, and that there can be but oner 
husband of one wife. 



February 8: 1811; 

Mr Tfldil80>7 for the Defenders. 

Hiough it was not the object of your Ibordships in ap-- 
pmnting this hearing in presence, that the parUes should- 
enter into any discussion with i«gard to the facts of the 
case ; yet itcannot believe that you can do justice between^ 
(he present parties, if the case is presented to your notice? 
so Very naked and simple as my Brothel on the other ade 
of the Bar seems to Vish that it should bev The Court 
wishes to hear an argument on- a certain statement of facts,, 
partly admitted on both hands, and partly taken* for grant* 
ed, in order to simplify the quesUon of law. Without say* 
ingliow far these adoiisnons may hereafter be retracted, or. 
how far they may be disproved, or at least not proved, it ia. 
proper that the legal argument should be introduced by 
some kind of statement of them^ 

Your Lordships have, on the one hand^ an averment, 
that a young lady, of tseventeen years of age, had, in some^ 
manner not explained by my learned friends, and perbapa^^ 
not even yet fully undentood by them, permittedherself to 
be drawn into a marriage with a young gentleman ^ho was. 
then attending the University, of which it is almost ad* 
mitted that she immediately th^eafter repented. 

But it is .not said that th? parties ever acknowledged 
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."each other in any lespect as busbanil and wife. It is ndt 
said that they ever afterwards had any opnnexion with, 
each other c^.any kind. The pursuer, does i^ot ev^n al-. 
lege that they ever saw eadi other from the day of thiS; 
unfortunate marriage. From that period, the pretended, 
hmband ceased to live in this oountry, or to communieate 
, with the lady as his wife 4 or to do any one thing by which, 
the fact of the marriage could be known io any human 
bmngs but themselves. 

<On the other side, we allege, and in so far as the coHp- 
trary 4s not proved, the pursuer is bound to admit it in 
this stage of the case, that, after this pretended marriage,: 
the lady returaed into the bosom of her &mily., which waa 
one of great reBpecCiaUbty, and which it cannot be presumed « 
would have conmved at any suek proceedings; and was 
held out by them to the wodd as being a young unfmar- , 
ried woman. She was in eoosequoice looked upon by the 
public in the same point of view; and» in short, she would, 
from every thing that appealed, ibave been reckoned a good r 
mateh for ahnost any ^gentleman in Scotland. 

Among others who were admitted to an intimacy wijtk. 
her, was my dient.. He was ooiirted and caressed by the 
family of the young iady, and be paid his addre^sestto heiv . 
not secretly and 'clandestinely, but with the full knowledge, 
of the whole family; and, eapedally, the Conduct of the. 
mother and brother was such, as noc only to give rise to no 
suspicion of any former marriage^ but fully to satisfy him. 
that he was paying itia addresses to an unmarried woman, 
and' that they were not disapproved of by her friends 

In this tttuation^ and widi this encouragement,, my chcnt > 
paid his addresses to. this lady, and the intercourse between > 
them'Waa carried on in a: great degree by means of the; 
lady^s brother himaelf; The tmoriage ako was perfectly 
re^oklr. It was celebrated by a <;ler^yman o£ the Churdi. 
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oF Soottand^ after due pubfii^on df |mnii|s: And the cmly^ 
thmg which- gives ixMiiifdr my qiMtion on t)iis'>bfaikh'«f? 
di^ <^^u$6 h^ that th^ liidy wad'in 8U(li a situatiori' asi'to^ 
iflbtiey tn$ittet«i^ th«t k w«b^ thought V4iry piobdDlb tbit hep' 
ikiti^ige Vfii^l gl)0e'ri|e'tD'^ law-ptea; j^diti iv)b« lal^re^i 
haoded^-^atthd fftdict df my dietit xAigh^ -nffre olsjededl 
t6 bis dpft'lr ' ttlbnying her j' till~ sucfi daie tti thai niiati^aP^ 
yi^ el^ied tt^. » - They ^e^efore haid the inaririagte ftele^ ' 
brated in a private manner, to prevent atiy iatcafposUioD of i 
this kin^. Btit'stiH it Wad made no secrcit of ; ihenidmetit 
if wigis over it li^s'plil^dy avowed; tK^ wi^r^Tedeiyed: 
bade into the botom of the lady^s family, feined were/ax^: 
kAowIedged by the whole of it, without the CTBfalhtf rMrsdi 
6e. diqple^iiif^ as husbaM/aind wHet:Aini;iKit'ODly "flida) 
iddM aflbcuonstte interc^iflhle take place between ihe.fnfaiher 
aiQid ^' danaghter^ btit between the niotfafer and herscmlitt*^: 
Iftti^^; and ey^n' the maaM»l^buBiiie9s who has made so detfefiki 
ui^e a 'figure in this causey entered^ iatp n friendly cah«8u 
j^ndeiice with them, 'and not one hint of ^ny tihing of the , 
kind which has^dnoe been -alleged, was. given fay aily per^i 
s<xEk(i^h$«etrer;' ' ■' -^ ' •'••.•.•.•:.■• i . V 
'Soon after this, the umon was tehniilatal by the. death • 
of the lady, and very soon after tfaat^ ihiarodious and hat^\ 
ful.|pK)6eoution was commenced. The prosiecution makes, 
no^pa^ 6f idle argument which your JLordsbips have.a{K 
pomt^d, but thus miich I have thought it to be my duty, 
to mention, with 'r%aid to the faots-.of tiie case. 

nl am/qaite willing to admit that thiis.case is a moat im-. 
portant-vone; and als6, that at ia one wbidtisiiivolved'iiar; 
diffieblties* : If it ' had coirie befofe your * Loirdabips !as 
ouepeKfectly unheard, of and unitxied, eiither/iti'thiaiM S» 
any other country, Jlia» might Imve beenTjOoaa tQ;;d9ilbt 
veby idduxjih aboul.the way in wiiifth it ahoidd be .^toAe/i^ 
Bailamhb^{n\ffA^tlJshdl^» 
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•ffiiprtliatk k not a new case in this country » nor iaothen^. . 
'Had that th^ law of England abne is against the. decidon , 
to which I wish to lead your Lordships^— Hhat it is the . 
Hmly country which is different fixxn all others in . the de- 
>ci$ion o£ siicfa oases. 

It is too much, therefore^ to say on either 8tde» that tibis 
questioit is one which is quite unheard o^ and one which . 
nudbes every lawyer atartle, when it is .fint i^aited ^ hiin. 
That It onght not to have Aat eflfect, I hope lahallbe abl^ : 
to^satilfy your t/irdships, and I also hope to Bbew, thptjt . 
is not open to you as a new case altogetheri^nfettesed and . 
*untrammeUed by any previous authority or decisbn* 

The .question .here is undoubtedly one of .those wludi 
fkB «mdtf the general descriptioo of.Oansistorialy.and lik^r 
<odier eonsistdrial questions, it ought .to be determined on ^ 
the^rihcftpl^of 1^ Cmion law^'^-even although that ayatem. 
hs& been described by my fiiend, as haviog. the .bewtiful • 
.jprinca^kis of equity, wUcfa it has derived.froin. the Boman; 
Istw, vitiated and obiseuF^d, by a collectibn o£ absurd jcanonsj 
itad t^scrtpts, extdUing Church authority above the. highest . 
^seeular pow^. - . 

I will not enter'into a vindicatioii of the^^Ganon law inl 
alt ks dbums to fai^ aulhorfty, in fioint of juriBdictidn over 
Ae minds and c^onsic^nees of m^i* / That matter has long 
libwe simk to retft, and it wouldbeneedlesanow toriaidvie ^t. 
Biit I will shew your Lordships, that k ia a system of law 
whi(ih long prevailed in ihis oountcy, and .^faich, if it waa 
not abebiutely authoiiti^tive and binding on oor ancestor^' 
was at least bi^ly respected m all cas^^ <and was in a 
yartieular manner foHowed and adopted in jdl matsittionial 
or consistorial questions ;'«*Hsnd even yet,, whatever may be 
ita anthoritjr, I am iat ^ast entitied to consider it as one of 
tfae-aMircea of our own kw. . . . . r:f : . 

tn^coattderiag this point, dten, how far^he pnioaJaw/ 
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is ^aom tobd hdd as one of the great aources of theiiiw o?' * 
SciMlaad^ it will be neoiBBsary to. go bade to the prfriod pifri . 
c^ing the Befbrmation. , ? 

Your Lordships know adougfa of the Canon' la^ being . 
the general law of this country in all matters niatrinionial.j 
That is matter of trite . fact^ winch it is not necessary for 
me to sary much upon. It is the law, even at this daf^t 
with very little qualification^ in ell questions as to marria^ - 
andle^timacy; and^ prior to the Urforai^<»i» the Conlsista- 
rial Court, the Curia ChristianUc^iSy was the only eoiirt ia; 
this cottatry which was competent to the trial of any wAfi 
question at all. 

•When I refer your Lordships to many direei authori- 
ties on this point, and when I say that there are many 
ineideHkd authorities ia our law, k> ^wi how far the C^^ 
non law is respected hj us, I do not caU upon you to be** 
lievie that it is absolutely authoritative, to the exclusioti of; 
iba OMnmon law or of ^aots of Parliament. That would be- 
too nnich to maintain; but I wish you to attetid particu- 
larly to^ two acts of Fariiament, in which it is mentioned: 
expressly as the common law of this country. The. act,> 
1840i c 80. as to the puni^mient of false n$)feaxieB, says, 
<< That all mk' persons in . times cumming» be punidaed in. 
'f their, persons and gq^ with all ri^ur, siklike a$ it ift 
'^•poovided. by the dispoMtionof the oommpn law^ baiih. 
'^Cantm^ Civile and statutes of the realm.'' And th^ act 
U&l, cap. £2., on the same subject, bears, ^^ Thatall sik 
«^ psnpn8:sallbe punished in thc^ persons and gudes with 
^ aU ligoiir^ viz. prescription, &c. Und uther pains provided 
«< be dbe disposition of the commoun law, baith Qmon^, 
^ Civil, and statutes of the reahn.'' 

The reason why. those acts more partioulariy rrfer to the 
Canon law, I am willing to admit, is, that notaries, to. 
whom they relate, were^ in an especial jnaffne^, unier 
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the cmtmul of that kw; Iml stgl your Xionibbipi ^iriU* 
pmsskv9^ tbut it is expsenly iHentiooed •& a bvand^ 4if ; 
the GommoD law; andy it.is plain, that. the qu^on fiow.uii^ 
der discussion is one of those also which felLpordciikrly 
wdei^ the coQtroul of the Gcmsistdrtal Courts. 

In a jmnaagt which I shall aftcarwiurds quote from Lord; 
Stair, your Lordships will see that be did not oonsider the, 
Caoen law as an authoiaty, batonly as an .ol^eet of ^fi^ 
r^ce for its assistance in cases where our own law is sin 
lent I do not oontend for it on any higher grounds^; but 
from these acts of Parliament I am entitled to go tbia^ 
Iragth. 

, But there is much stroi^er evidenee thaa this of the 
adoption of the Canon law» and of the deep loot which i% 
struck* into the- jurisprudeqce of this couatiy. I will not en- 
Nter at large into the eonfflderation of the subject, but will 
confine myself tooae class of cases, whidi are- more directly 
in point to the pres^t^^-I mean questions with regard tp 
the legitimation'of children ; and your Lordships will find, 
that fievend of our own most- favourite dqctnnes on that 
subject are derived from .the Cancm.Iaw. .> 

The tionstitution of marriage by habite andrepute, and 
by promise cum oeipida jfutoyMfnti, seem to m^, * in tb^ 
first place, to have be^ dearly introduced into tbe-.law of 
this oouptry from the Canoalaw. Secondfy^ I thUikit very 
dear, that those modes of constitutinig mamage were notso 
much invefated and introduced into our law, for the mere 
purpose of coDstitutiiig marriaf^ itself,-rfor the sake of the 
parties to the marriage (whose own lault it is if they dp 
not conform to the established rules and fsoms), but as 
modes fallen upon to establish the legitimacy of children 
who would not^olb^rwiae have been Ultimate. And, tkktl^ 
ly. That this doctrine of the legitimation of children is de- 
rived to us^rom the Canon law, and that to this extent it 
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thority; and though I am tinwifiii^ to detain you with 
many quotations on a point which is not directly before you, 
yet the tone which has been assumed when speaking of the. 
Canon law by my friend on the other ^de of the Bar, corn-* 
pels me to say a few words on the subject I do not mean 
to exalt the authority of the Canon law above thatof all 
other laws. I admit that^we are bound by our acts of Par- 
liament, and by the decisions of our own courts, and even 
by our established customs, in a still higher manner, than 
l^y the Canon law ; but from the quotations which I am 
about to make to your Lordships, I will shew how liar our. 
lawyers have gone in giving respect and weight to that sys- 
tem of law. 

Cwg has given us a whole chapter on the subject of the 
Qaxioa law, and though, as a true Protestant, he has not. 
been sparing in his remarks on the manner in which it 
was crammed down the throats of different countries in. 
Europe, yet he has a full chapter on the weight ^ven 
to it by our law ; and he concludes with the following pa- 
i^agraph * : ^^ Hujus sane juris pontificii magna adhug (li^ 
^< cet jugum pontificium excusserimus) a[Hid iios manet 
** auctoritas, adeo ut quoties a civili jure dissidet (ut &»epe 
*^ fit, &c.) jus Canonicum praferamus, praecipue in iis qu«» 
^^ ad Ecde^administrationem pertinent, et nbi scandalum 
<< imminet, aut (ut Canonistse loquuntur) quoties animss 
^< periculum versatur, nisi quae sint sanae reiigioni contraria. 
<^ Itaque quoties de administranda ecclesia agitur, qui ani- 
*' marum curse prsefidendi sunt, qui beneficiis, quibus be- 
'^ hefida debentur, de advocationibus ecclesiarum,' sivede 
*< jure patronatus, de testamentis, de matrimonio vel con-^ 
*< traheiido vel dissolvendo, qui legitimi censeantnr, in his 
^f jus Pontificium, mutatis sive antiquatis nonnuUis, adfauc 

• • B. i. d. a sect, f 4. 
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*< isfequhtfur, £t fite* qtfedsdones ad jadieem ecelnnatticaB^y 
^^ nempe Commissarios, ifejtcu solent, quoties oecurrunt, qui^ 
*^ et judices Christianitatis^ tarn in veteribus AngloFum legi- 
** bus, quam nostris vocaHtur.*" 

From this passage^ yowt liOtdAkips see clearly, that, in 
all questions matiimonial^ or concerning marriage and leg^ 
timation, our lawyers continued in the time of Craig to fol- 
low the rules of the Canon law. Certain parts of it, no 
doubt, are now altered or . modified ; but, on. the whok^ it 
is the law of this country in all that class of cases. 

This is not the only passage in which Craig speaks in 
this decided manner of the authority of the canonists ; and 
there is one possi^ in which he attempts to lay down a 
scale of the faith to be giv^ to the different laws upon 
disputed points *. *^ Si neque, ex actis Farfiamentorurav 
*^ neque consuetudine judiciali^ neque jure feudali, quid 
^^ sit faciendum ki quavis qnaestione occurrat, ad jus civile 
•*recurrendum est. Nam jus civile, &c. Et ia foro 
*< hostro si quid Mrduumi si quid diflSdle interveniat, ex 
<^ jure civili ejus itolutio petenda edt:; si tamen in aliqui- 
^^ bus per jus canonicum sive pontificium sit innoratum, (et 
^ sunt qui ea bmnia collegerunt in quibus jus canonicum a 
*^ civili dissentit,) in eis jus pontifidum a nostris praefertuf, 
^* prsecipue ubi ecclesia; administratio, yel scandalum (ut 
*^ canonistse loquuntur), ubi animas periculum versaturr^ 

Without attempting to claim any higher statim for the 
authority of Craig than that which, I apprdieod, it already 
holds in your Lordships^ opinion, we have here strong evi- 
dence as to what the opfnbn of Scottish lawyers, was upcfti 
this point, in the beginning of the seventeenth century ; and 
here! might end this branch of my subject; but I am 
tempted, by the tone assumed by Mr Jefirey, to detain 

*B. Ld.&8ect 17. 
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.fmt InknUi^ a Hide laogur^tilkl hiKiik^9tre ym t^^pi* 

It is tni^y (hat, in ^eoncurEeiice with: Cxwg^ tbo8i&.|ii;ithoi« 
have not been sparing in ih&t. i^epvobatiw of rsepi^ ,thipg» 
irelating.tp tbe Canon lavir,tf^I mean that usitrp^ {mlhcirity 
wbK^h the dergy in faniier times ^M^Fci^^d to eatl4'li|4^ 
^^er tottfiy matters in.ivbichi they s^uld prop^ly Jci^ve lui4 
«ii6 ooneem. But^ with all this^ they are nxH> dii^osed to .ear 
•idudetfae Canon Jaw ^om a v^y gitat degi^eeof in^vience, 
respect and au&onty. . . /: .. ! ... 

'' Stair* 8ay$^ ^^. And ab deep »fafttIiJihi9^ Canon likW:|RBen 
'<< sootod, thai^ esren where thePap^Ta wlbod^y it Iraj^qt^ 
<^* yet coond^ratioin raust be bad/totheee laws, not Oi^ jI$ 
M tliose . by /which ' cbdn^ faeoefioeif hmQ b^en ereci^ ;aq4 
4< ordered, biit.as likewise jccmtaining njany equitable aqd 
** profitable laws, - which, because of jtheir weighty xnattep, 
^^aod their b^g onee. reoerred^ .may .iliore fitly be re- 
t^ tained ihan rc^cted.^ * This carties the a^thoi^y .of 4he 
ttivtaktsneatiy aaJiigh^. perhaps,' as j» HeoessAry for my 
furpose ; and thoiagh the leariied authi» appears almost to 
fume with a d^ee of indagnaticw^ wfa^ tn^y appear ludU 
icraus to ixsatp^reaeht, yet even he was obliged to make the 
.admtsaon which I have now read to your LbrdsbippL .. 

He has another .passage,, ^hich it is but fair to read, 
though it is not'flo faToutable to my present ifiew as, the 
ooe^ idiich. I have just now. read -f* . ^^ And .though it. piay 
-^ appear from aoane narrati.'^es of our atatutesi that ^ Pair 
^^'liament doth own the Civil and Canod laws to be our Wj 
^< as in the mbcatioii of King James IV* (14939 c. fil), 
. <^ iirhefe it ii» 8aid> since it is permitted by theconetMAiUon (^ 
' .^ laws canon ^md civil, that ininors may rkvokei^ &o.-— ** y^ 
1 ^ that amounts to no more, than that those laws are an eitani^ 

" B. i tit 1* sect 14.' ' f B.I tit. 1, sect 16. 
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^ pla» aftev the nmaUiideivliBMtf ^the^Fii^^ 
^ ed. And thoi^, in ctGMftcf falariiood^ the^pnonhiBeiit 
f< be aanimedy.ai in the^ €iirU and* Cancm Iaw^ which will 
<* make'that a part^af our law, yet it will not infi^r, AAf 
^ eiren in lo &r it was oui* lew before, ifinch knin whok. 
^ And there is nsason forlbe afanogation of the€«ndnlaf# 
^ at Che establisMng of: die Piotestaat idigiDa; because, ih 
^ the Popish efanittlH it wm held as an^utfaeiitiitm kw : bttt 
^aniw,/it issinljreBlee^Dedalaw^aatotfaosecasts^l^ wc^ 
^ upon by it when it was Hf vigBfui'; aad in dierest^ aofy 
^ as oar oustoms assume some partisuhra, tbeteof,* aedbrd* 
^ ing to the weight ef the matter. But tat the full tiU 
^^dencKof the. conlsary,i these is aer express and spcciid $ta- 
;*^'tttte,:deelasihg:'tliis idngdom safajeet only lar the dEiog^ 
« bw5» ^ad lo noiithcr SonreseignVkiw^ {i^tU^ d»>48, 1506; 
•*c. 79.7 

UliisrpaBsage. eabiUts a renarkable fcatucein LcsrdrSlair,< 
among is«n)s others m hisrwritings, shewii^, thatfaew«i»on 
eU ooesskaiadlictiiied ta shake hiulself free of:tbeweigli« cjf 
authoritiTf r*-^ prinotide wbioh . he canied aathet father 
than will now headaiittod to be right. * au<^ as it is, | 
aiake a^ pressiKt.of it to Aiy friends^ be6ause I presoaEie 
ihey wUl eensider k;ta4]e of someTahie to them. II abe#i^ 
eerttiiBly, tbat the opinhmof LdcdStair, is a very quaUfied 
one ; . but qyualified^ as . it-ts, • I am eontentcd to take it as a? 
valuable aisthority in xny favour^ It seta, aade the Canm 
kwasa&authocity patamoant to the statutes and ki^ ^ 
the oountrydtself, laitut holds it out asm valuable audMK 
isty on wliieh ta'preeeedinalbmattecs of dacibt. Tddi%: 
it in thia point of view, I conoeive Stair'^s authority: woulcf 
lia^e been a good one for me^- even if I bad'l^ad no tither 
authmity whatever for saying, tfiatjtheCaltonk^eve^irlts' 
> used in. thisxountry in any shape. 

I wiU now only read a fevr linei^ from Mackenzie.^ He, 
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I Ditnnlfy: to iMine lieen expected, is abl just 8o%d. 
cious on nmtun of ivlig^n as Lord Stnir ; and while h^ 
disclaini&the Oanon law as beings ot any biqding authority 
rm this conntiy, yet he admits ita respectability in all mat- 
ters of example*. He says, ^^ The Popes of Borne, in 
^ imitation: of the Civil law, made a body of Jaw of their 
M own; whidi, because it was compiled by chunsfamen^ was 
'^^ called the Oanon Law ; and though it has here no post- 
'«* tsv9 authority, as bang com{uled by private persons at 
•^* the desire of the Popes, especially since the Beforma- 
^*^tkm, yet our ecclesiastic ri^ts were settled thereby be- 
^ fcire the Reformation.: and, because. many things in that 
^ law were' founded upon material justiee, and exactly cal- 
•^ oidated. for all ehuichmen, there&re, that law is yet mudi 
><lre6pected among us, especially in what relates tocoii- 
^< science and ecclesiastic rights.^ i 

/ '.Having, i am afriud, said rather too much upon this in* 
•tfoductory point, I will content mysdf with drawiiq^ fiom 
it this gttieral inference. That, whewas the Canon hiw was 
every thing in this country, with the exception of the supe^ 
rior authority of Parliamentaiy enactments, and that it be- 
came the root of many of our best and wisest institutiontfy 
^though j since the Btformatioii,.it has lost much of its autho- 
rity) ; yet, from the constitution of .our conastorial courts, 
they are still bound to pay the greatest attention to it. To 
tins extent I go at present, and no fiirther ; fi)r I am only 
'tififering an anawer to the obserrations of the. pursuer, who 
-endeavoured to make out, that 'countries in which the rs- 
formed religioii has been received, ought to reject it alto- 

gether. * 

'Lookiog l?o the particular question which your Locdships- 
;bave here to decide, it is not only a oonsistorial question, — 

■ — ^- * ■ ■■ — 1 — :— ' 

' • B. !. tU. 1. 
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that is obvious ;-*4nit it is oae of those cozv^SJboml qfieiMtiii ' 
originatiiig m the Canon law, and it hasaciiually been 

. adopted from thence into the law of ^Gotland. ' 

The origin of this law is not traced to an earlier perkxk 

' than the rescript of l^ope Innocent III, which J am now to 
read to your Lordships. Before I read it, however, I capnot 

. help alluding to the terms in which this rescript was meption* 
ed by the counsel for the pursuer. The Court w^ told, in the 
inost authoritative, manner, that it ought no^ to p^y the 
least regard ta it ; because, forsooth, it was not tbe judg* 

' ment of a court of law, deciding upon legal principle)^ ;. but 
the ip9e dixit of an arbitrary and infallible Pope, who wi|s no 
hiwyery and who decided the question by his own mere •will. 
Though it would be very impertinent, in me tP ente^ in- 
to a general history of the. Popes, yet.t cannot helpiil^ud- 
ing to the particular character of Innocent III., the Pope 
who pronounced the rescript in question. He was the most 
eminent person of his time^ and is an object of very paifiou- 
lar notice in all the histories of that i^ ; and I wiUitakfe 
the liberty of reading an aa»unt pf fainl.from the writings 
of an author, who was by no m^ans a yery partial £|iead 
•of Popes in general^ and, thereforet. is the mpi:e deserving 
of notice, from your Lordships, when he does ^ak pf any 
of them in favourable terms. I allude to Giannone^ in bis 
History of Naples. 

LordJixsTiCBpCLxax.«^Tfaat book oontaias the best ae* . 
count of the feudal system which is to be aiet with amy whece. 

. , ^Mr Thomsow. — He does not overlook the character or 
merits of Pc^ Innooent III. In mentioning his elevatiqik 
to the Papl chair, he says*, ^^ Ma ecoo, che dopo qjUesti av- 
*^ veaamenti Papa Celestino^ che sette anni aveagovemata hk 

• Lib. xiv. cap. 1, 
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^ C&itei, a moii in Roma Pottavo giomo de genni^o ddT 

^ anno 1198) ed in suo luogo fu detto Giovi^m Loti^o 

*^ Cardinal di S. Sergio, e Baooo di nobiliasiitui stirpe, gio- 

' '< vane di non piu che trenta anni, ma di grande avvedi^ 

<^ mento, ed il m^ggior letteratq, e guireconsulto di qtie^ 

^* tempi, che Innocenzio III; nomossi;^ And, . in another 

. place, he describes him more particularly, in these words ^ : 

' '^Pont^ceacni molto deve la Chi^ Romana, perch^ 

'* colla sua accortezza, e molto piu per la sua dottrina, lar 

^' ridusse nd piu alto, e sublime stato, e chea avea fapoto 

^' aoggettarsi qua^ tutti gli stati, e principi d^Europa,* i 

' <^ quali da lui come oracido dipendivano. £ cotanto eta 

'< la riverenza del suo nome, che ridusse Alfonso IL d^Ai^ 

^ gona a rendergli tributario il suo regno, e di fara uont 

^' Ugio della Chiesa Bomana, e voile da lui essere.in Roma 

^* inooi^nato, il che a sua imitazione fecere andie altri Prbu 

*' dpL Egli come dotusamo in giurisprudenza diiam^in 

** Roma i maggiori personaggi » comprometter a lui le Ibr 

'< differenze, ed a oontentarsi, che dal suo g^udicio fosi^a 

^' terminate : quindi le piu gravi, e rinomate oontroverae 

*< di Stati, e di Frelature in Roma si riporlavano. Quindi 

^'^ ablnamo tante sue epistole DecreiaR, ddle quali an da 

^ quefiiti tempi ne fu fatta racocHa^ edata a leggere a* 8tudeiiti> 

*^in Bologna; ondepot^ da poi Gregorio IX. fbndare piu 

^ stabilmente la monarchia Romana. Fu stifdioassimo delle 

"leg^Somane, e particolarmente delle Pandette; e fu 

^ perci6 riputato uno de^ jnu grandi giureconsulti di questL 

^ tempi,, che fiorivano in molte dtt& di Italia, e partiocriar- 

^ mente in Bologna,, resa sopra tutte le altre illustre per la 

*' famosa [aecademia £ leggi^ e piu per Ugdviio^ Jbsonty, 

'< che an quesd tempi vi fiorivani.^ 

Your' Lordships, here see^ that this Pope was not the- 
ignorant, the arbitrary, or the capricious person, that he^ 

* Lil>» zy..cap. ^ 
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wai eaBed yesteisdfty<^ And it is: this p^isoh^ whdM >e^ 
script, sanctioned as it has |}een, by the hws of aH^ 
Ghristendo^],^ exoepting the laW- of Ebgland, t am noW 
to read to the Court It is to be found in the Dedz^lJs- 
of Pope Qtegotj thei Ninth, B. ir.t . 17:^ which trdils of^ 
(t»i FJHi sunt legUmi; § 14. of that title. And, hy the wqr>' 
I woild observe, diat this title of die Canon kw nmy be' 
quoted in this Court,' not only as giving riiH^ to the ^ues-- 
tioQ which I atnr now arguing, -btit as the foundation of all^ 
the law cff our oourts^ as t6 the constitution of hiarfiiage by^ 
protntie atid copula, and hy babke and repute. It is 'i&f 
Ihese terms:— ^ Ex tenore litferftrUm^ vestrtuiHn nobis iti-^ 
^< notuit, ()Uod cum €r. viddam hsereditiftem qu<Mkhm R. 
^< mariti sul sttii' et pupUo filio ^Uo restitui postiilitrM, p^unr 
^ adrersa pettcionem ejus exdtiideret, pro eo quod R. liiiU 
^^ ritum ipsKAs viduse de aduttcfrio genituni asserebat: pro* 
^* ponens quod dicti R. pater vivente uxore legitima, quan^^ 
*^ dam alimn Maiitiam nomine superdukit^ ex qua prdsfii* 
** turn R. maritunl ipsius ^use ^nehlvH; E 6GUitra>eA> 
<< pars vidu«g rtiBpondebat, quodt^tfi Mtfritia praefata nei: 
^ ciens quod dicti R. pat^r alimn hab^et oxorem>cut(i eo 
V in facie cfcclesise ^ntraxiss^, ejus filius, quern suscefMt ab 
f< eoy legitimus debebat haberi, cum nw debeant iltegitinti 
^* reputari, qui de. adultera coi^scieotia non nascuntuf/ 
^^ Cumque super hoc diutius fuisset in vestra prsesentia li-^ 
^ tigatum, et nonnuilorum: prudentum sententia, quorum 
*^ coiuslium requiastis, in hoc invicem diseordaret, se duxi 
^^istis Ap. cdnmiiendam.' Nosr ^ur iutelhgeUtes quod 
^^ pater psedicti R. matrem i|>sius in fficiem ecclesite, igna« 
^^ram quod ipse aliaih -sibi matrimdnialiter copulasset; 
^^ duxerit in uxorem ; et dum ipsa conjux ipdus legitima 
^^ ptttaretur, dictum JL suscepit ex eadem ; in favorem pro& 
^ lis potius declinamus, memoratum R. leg^timum rq>u^ 
^^tantes." .; 
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, Your Lordships will remark the manner in which tiiiir 
r^ript is expressed. 

\^<From die'tencn: of your letters, it has been made known 

to us, that G. demanded, that the vacant inheritance of the 

deceased R., her husband, should be restored to herself 

i^id her pupil son. The other party would have excluded^ 

t^is petition, on the ground, that R., the husband of the' 

stud widow, had been bom of an adulterous connection ; « 

in so far as the father of the said R. had, during the life 

of his lawful wife, taken another wife, of^ wIkhu the fore*-* 

saidr R., the husband of the said widow, was bom.^ It was^ 

replied, on the part of the widow, that, as the second wife 

had married the father of the said R., in faxAe eeclesiiPi in 

ilgnoranoe that he bad another wife, the child which she 

bore to bim ought to be legitimate; because no childreir 

Qught to be looked on as unlawful, who 'are not bom c^ 

conscious adultery.^ The Pope observes^ That this had been 

long litigated, and* that there had been great di£Perence» 

about it, in the opinions of learned mten;. and proceeds? 

'* Intelligentes quod pater prse^Ucti R. matrem ipsius in 

f* facie ecclefiise, ignaram quod ipse aliam ^i matrimoniit- 

^* liter oopul^S8et,.duxerit in uxorem, et dum ipsa conjux 

^^ ipsius legitima putaretur, dictum R. suscepit ex eadem; 

^^infavorem proUs potius declinamus, mem<»ratum Rile« 

*• gitimum reputantes.'* 

; There is a complete analogy between the two cases, with 
this difference in my favour,' that thiere the sttttuscf a'Mvtng 
tarn was not in question, as it i^s in the present case. 
. Your Lordships are told, iti.the narmtive of this case; 
that it had been the subject of a long litigation, and tbe 
"* occasion of great difference of opinion. You are not tx>ld 
that all the lawyers were against the legitimacy of thechiid : 
you are expressly t6\dy that there had been gi^eat difierence 
of opinion ; and looking on the case as in some degree a new 



xtaB thOi^ thoofjii even ct Hm we are not oleeriy infbnneJ^ 
' cbere is no wonder that there had been such a diftrenoe of 
ojMnion. And here your Lordships see, thirt, on connde^ 
ration of the kw, and not cm matter of caprioe or arbitrary 
power, this most learned and dignified kwyw ^gires his 
4^i<»i in the matter, in words most modest, oe doubt, but 
just on t)iat account entitled to the more weight, in faTOUt 
of the l^umacy of children in -snohaitaations. .. ' 

Such were the rescript and the opinion of Innocent <Iir. 
and.. I. need net, tell ^our tLorddqps, for the fact isad- 
Untied en 4he mother «de of :tbe -fiar, that that decision 
lias not been considered as bad law bjr the Canonistst 
itKi the omtrary, it was eKpressly reodred as a general mle 
of the. Canon.law, and was published as such, by its inseF^> 
Mon amoDig the.Becretais of Gregory IX. 

.Msoy of the commentators have written at large opoii 
Jthe Canon law ; and H cannot be disputed, thatlhatdeoi^ 
;Hoa has been admitted as a good one, by every mutbor on 
liie Casion or the Civil.law, and has been called a sound and 
Jq^ determinadon. 

I could. occupy hours with quotations from various aiW 
thors. on this sulgect, but I will only give one of them^ 
wbichl have selected from| the rest, merely because your 
XiordshipB;wiil not suspect him of any improper preTerened 
of. .tbc'Canon, law over the Civil. I mean Cujacius, in bis 
fiolennes Recitationesy on the Itdy Sd and 4th books of the 
Decretals, who sqrs a great deal on the title, Qfd.FiUi suni 
kgUimif/m which the rescript of Pope Innocent III. is 
msorted. . If it was not fnxn a dread of fatiguing your 
Locdships, I oould read m^ny passages from this boc^,- of 
cases, where there was found to be full ground for an;.^ 
nulling marriages, and yet the nullification of tjie marriage 
ivaaheid not to be oiough to take away the legitima^ 
^l.tii§ children. The passage more immediately reli^^iny 



j|9.|))«ijmci^pt cf Inooccttt IIL, and tothepscscaitaBBS^ kin 
ibeflp imiKd»**: ? Mater qum goMbatii]telam£Kiimpub«ria 
.^'a pctffieaiQDeiiivilD. pqiuthsieditatem, qiia$ nbavo.ad p|U 
f^:ilfeitt' ejjus^ ixiantum .suum pervenerat^ et apatre ad & 
^fMiumeuooessiDnis jui^.' Excipit possessor, patrem pet- 
ffpilli jitt non fuis8e:l6git3niuiii hsredem avi patiis stti, e^ 
ff.qQQd esuadultezio avns feum snco^j^set^ pata ex alia mu^ 
<< liere cum ea oiontsactia nuptiia viva piiore uxqre^ et pa<> 
f! iim.]n oondjpiecttt eociesueL Beot^ decernit PootifeX) ig- 
-^^Iloralltiam. moUeris pupillutn eaocuaare, ^jlM»railtiain se* 
l^»ciiiidie uaborisy ut xn4»ip. S., & c^ 10^ s. a ult.^ pen. ck 
f^ damL Desponsj et ideo pupillum essd legitimuxot.'* 

' /Gi^aciii8i in this pkce^ givea oo extensiYe coonaaeBtajfy 0m 
liiift fMurtieidar text, because, in a'^tfeviouft passage^ he bad 
given a long commenteij on a umilar or analogoos case; 
Iwt it was the positive iqfnnion of that fanryer tbi^. the re- 
smpt wasja good onf. ' 

f. Iib:ia not disputed, even q^ the other side of the Bar> 
jimi banaJSdes serves to le^tim|ite.the!children tn^ases^if 
incest, and incapacity by being within the forindden degiees. 
7M^J. epdeayour tQ re^ up a distinctioB betiween marriages 
i^tudb a^ null, and marriages which are only voidable ^ 
\M4t they admit that bfma fides wiU le^timate the ehildreii 
jl^f j^^Unted marriage. I could ceadmaay. passages to 
jPPli^ Lpi^ips, as to the cases of such bondjides in these 
4W f^im^ of mai:mges; but alL.lJiis is admitted by the 
J^lmf^y^ ^^l ^^e « geedt idea} yet to say upon other 
|iiartB gf 4))e case. Tl^ doctrine whieh I am now roainUBn* 
^g is i^fjqjgpprftted mto. thei law of eivecy (!!hrisdan oouotiiy 
III iipiuxQ)^ Yotb the^ex^pitipn, perbafw, of diatof Bngkmd, 
^and ^ea of tb%t J .41m by Ji<> means satisfied^ 

.. J[ fMl ^!9ce^ imw to^coQsider haw. £n: the argnmeiit 
«of ,tl^ piir$ueirsi»#(<;il founded, that;thii principle has Mt 

* B. :iy. ,t. 1 7. Cjq> penult 
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1beea:«4imtti^ into the law of Scodaod. And J diink the 
authority loS our writers, md the ojnnions which they held 
upon tbi9 subject, warrant me in asserting thai th^ doctrine 
whidi I now contend for, has struck its rootii very deep into 
the law of Scotland. That such was the fact, I hope to be 
dble to. satisfy ydur Lordsh^s by a reference to every au- 
thority in our law, . oompdled ance the Refbrmation. As to 
any writers previous to that time, you will not be isurprised 
t)utt 1 cannot say. xqu<^, when you oondder that so many of 
Qur wrijtings were destroyed or k^t at that time. 

Balfour was contemporary with the Reformation ; but Ins 
'^oollectkxn was made at an early period of his life, before 
tho^ quesliqas came much into dispute, and your Lord- 
«iiipis will not be sujcprised that he >does not say much 
about ^ : 

,Put ;l;l^^ B^am Mcye^tem t^ a very excelletit authority 
qpon Jthi&Mp^l ; and, Aough it is^^now admitted not td bfe, 
so old ^.t^e xeign^of David the F:ir8t,\it is at least .prior to 
4|ie^^iiiidclle* of the/l^th century. In B. ii. cap. 16. § 73.^ 
mid 74f. are the^,w^^^-"^^VSV^ ^^^ alieuins^'viri uxor' 
^f aua ^uerh; ab eo sqmrata o]b> aliqua.m sui mmini& tuiptu- 
^^dinem, niUl^^'Vocem c^iunanidi'-doteni habere poterit 
<^Id€»p^d]C0,.1^ffuerit.ab eq j^parata, pvopter parentelani. 
*^JSt'iQmin lib^.^fm posmrU eaae haredesy et dejixre^ 
^tiregni ,pairi sufcwUf^^ise TiitrtdUafioJ* This, to be 
^1^11^9; ifl^ndt't^jpase' of ^k^j^ arii^ng frp^i a pre* 

cjonlrfct f ^nt it,%]ajcase o/.an impediment^ equ^ly s^^«, 
of : a. pa^. fbat. ^anpot mariy at all on account 4>f oonsan- . 
gu^ilty; tha^i/Sy^pf a]f4P<^^ 

.^ Jl^ lo.thepas^c^.JBn t;he Regiam, it is a'little extraordi*' 
BUrjy t)ia^ it jLf not to be Ipund. in all the manuscriptbs ; find. 
IrfJ^;thf3K#9!e read a.possage to shew the opinion <>f pne) 
Vn^^Md iiffiTP with regard to it, and as tp the ^eral ef-. 
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Ju^t read. He says, ^Mlunc locum restitui, vetetum CdiS- 
*^ ciim ' fidem, et*}us Ganonicum sequutus. Parentdani'' 
*' autem . intelligo vel consanguinitatem vel affinitatem, 

*' propter quas infra certos gradus de jure pontifido di»^ 
*' solvitur matrimomuin, nisi Piq^Me dispensatio intervenerit.- 
** MqKer itaque propter paventelam a viro separata, nuiliEun - 
'fdotem petere potent; tamen liberi ex eo matrimbhio' 
'^ procreati, eti^m ante sententiaxn dissoluti matrimonii, le^- ' 
^' fimi sunt, et jus succesHonis obtinent^ quia eortmi' 
** causa est favorabilis. Ideoque cum de eorum oondidone 
'^ agitur, tempus pon solum contract! matrimonii, sed etiam 
** bonceptionis inspidtur. Etenim liberi legitimantur, per^ 
*^ nuptias contractas, videlicet bannis solenniter inde editis,' 
^* impedimento nullo comperto, et altero oonjugum boiiam 
*^ fidem habente, tempore matrimonii inter eos contracfi.* '*' 

- This is the doctrine laid do^wn by Skene, who could not 
have been ignorant of the decretals, but must have had 
tl^ep in his eye at the very time when he wrote this paissi^ ; ' 
and he says, ihat if all the conditions have been compliisd^' 
with that the law requires, it ought to be a good marria^,- 
to the effect of legitimating the children^ even if the mar« 
riage itself should turn out to be null and void. 

Your Lordships will now turn to the writings of a lawyer 
nearly contemporary with Skene ; I mean Sir Thomas Craig.' 
Tou have heard many remarks which I must say were ra- 
thercavilling, from the pursuer, as to this writer. I know 
well, that Craig has laid down many thmgs which cannot- 
be admitted as law in this country. Many parts of his fbiidal 
doctrine may be called in qusstion, as being more of a foreign 
than a Scotch complexion; but by farihe greatest part of 
his'bdokis most unexoeptionable ; and I am entitled, to' 
bold, tliat, widi whatever foreign matter he has in some 
places blended it, he has at least given us allihat in»hk 
bis time law in Scotland But our I&w was not theii- rip^ 
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ijjr any means, and 'hetras sometimes digged to goto ib^' 
rdgn laws to fill up the system in those parts in #hich it' 
^asdefident 

' On this puticular subject j I am presently to shew your 
Lordships, that Craig lays down, not the particular doc- 
trines ci flie Canon law, but what he kneV, and 9II the' 
authorities of his time knew, to be actually part of the Uw • 
of Scotland, in the matter of bastardy and legitimatnm/ 
Among a great deal of matter rriating to this subject, he' 
:says*, '* Sed advertendum est, totam banc qusestionem libl 
** die ex jure pontificio pendere, cum sit qusestio quae pro- 
^ prie ad conscientiam pertineal Ex quo jure, muld etiiElm' 
^ m matrimonio nati'non sunt legidmi ; multi, nondum so- 
^ lemnizato matrimonio, legitimr. 

^ 18. Ut id planius fiat, sdendum matrimonium al!'« 
^ quando de jure, aliquando de facto contrahi. Prius vol 
*' catur justum matrimonium et legitimum, i e., cui neque 
^ lex neque jus obstat, quo minus obpulare contraheiites 
^ possunt. Quod autem matrimonium didtur de facto coni- 
^ trahi, illud est quod habet impedimentum a jure vei a 
^< lege, quo minus illud a prindpio consistere possit, veluti 
'** si alteruter antea conjugatus fuerit, nam stantepriore ma- 
^< trimonio, et vivo conjqge, neque vir neque uxor torxim^ 
*<here novum matrimonium potest; dissohrendaque est 
«* semper ilia conjunctio, cum vir vivente' prima tenjuge; 
<<alterius conjugis vir esse non possit, nee uxor alterius. 
<* mariti uxor^ vivente primo maritb,*^ fee. ' And, after 
mentioning the prohibited degrees, and marriages dissolve 
for adultery, he says : ** Sed ubi ab initio matrimonium 
^* non stabat, nee stare poterat, propter impedimenta quse 
**propo6ui; aut ea impedimenta nola erant ytrique j)arfi 
** aut alterutri : A tiitrique, fifii sunt illegitimi ; quod A alteA 
^* tantum, alterius bona fides, licet non sufficiat ad confir- 

•]lookil.Dicg.l8.iectl7. 
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^rllBiudittm ctfrtaWSfflriimmatriff^m^ mit^i tanen ad 
^(^kjgiljiQatii^iiclBi^proUs; Dtup jura pontificia fftvent ma^ 
^^ legitiniationi liberorum ex hoc matrimonio, quam ipsia 
*fiQ00Ji;^bu8, adeo ut multa habea^tur -in jure pontifieio 
^^ quae iHatrixaoniukQ dirimant, - jion tamai ut liberismt il« 
^. i^;iliimv fiunant ' Quid is^ , constante adhuq tali raatrimo* 
^^DiQ, quod de &cto celebratum est, notitia 'iinpedimepti 
*^4^ utrumque oonjugem penrenerit» statiiQ se a';mutua «k, 
V.jiabitatiooeisqp^urare d^nt; et, a qui postea inter. ^of 
^^^pr^l^ucantur liberi, lUegitiim sive bastardi uaacuntui^ 
^^jQliaDU^tibus injBUo Ic^imorum statu eis qui ante nod- 
^^Vtiam concept! sunt*" And, in section 19- be goes stilL 
fartb^.tfT^^^, Sed si unus tantum conjugum sciverat, alter. 
*^ non, alterius bona fides ad legitimatioQem su£Scit Si dct 
*^ impedimenta judicium. ait susceptum. Usque contestata, 
^|.nonduin mala fides utriuaque inducitur ; cum constants 
'/.mutrioionip, et nw per settt^ntiam disdoliito, neuter c6np» 
</ jugum djebitum cpnjugaler alteTi ifenegare debeat : sed per 
^^solam dissolutioBia jsententiaro, mala utriusque fides a^ 
^,f guitur : ita tamen ut filii ante sententi^m concept! aui 
^ 9uscepti legitimi naspaotur^ non post^ 

..According to thiS) it b not till sent^ce of dissolutba 
ap^ally takes pl^^^ that the le^|ini|9Cy of thie cbfiidr^ IB 
^^l affected; aqd it is only tI^t;Qf the children After^nf^lfda 
iiom which is so. 

.HEnthe same and subasquent sections, Gr^ continjvM 
{iJuA.diaQiission;. |ind the Civil.liiw is repeatedly referred, to^ 
llQti«dd3k the .view, of adopting it^ but with the vie;w of sbeMT-^ 
^.tlMiUt it .wa^.not the W of this country. Biit tl^ere is 
vqp,au/csb.«Wtion^Yen vdth regard to ^^ Canion law^^ andhi^ 
.fpda tlia wbole with ,t|^e paas^ -commented pn by M^, JxVr 
7M7 :-^^Ml8ee tnint qnse debastar^istam jure C]iyiUquiEU(a 
^^Cft^onicQjpo b<^.utimiirprfB8cxij|)iintur.'^ liVtiepiK^iria 
/qiute d&a ^that the gup>hpdie tdimur was meant to be ap^ 
plied solely to the mier lakeiti ifam the *Canon law, thu^ 
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6kpdLyM»iv]iig:theotieiiiidi»j^ nat-tnieif^iy 

ikSBOubk ami pri?ale <^iliion, but as acknoTl^fed^ng' Ae 
eptnioa <rf lawyer laid recommendhig'bis diatindioii to Ae 
aAi^tk>n of (iiecouitscdrtMs country. 
: 'Bi£a9e 4uiltiiig' this matter, I shall only addj ^th regard 
to^tk^fffilkisiri of the pursueFs, by which ihey endeavour^ 
to riief#, 'that Craig only spoke of i^ limited or half legiti- 
iai(ti0lQ,'that -if they -wiil shew me any part <^ his writings,' « 
tipGJii- which fitich a meaning can be put, I shall be Very 
muoh ol^ged to them, for I have been unable io discov^ 
it. But if the doctrine of Craig be a blid one in itself, it 
DtOBOt pos^Iy be mended by any such limitation. 
• And* now your Lordi^ips will attend to the opinion ot 
LoM Stailf. I am ready to admit -that he did not know cf 
fl»y recent ease upon the subject; and that, in the verj^ 
Minty practicksi from which he ftmned his wonderful sys^ 
Mn, which is founded altogether on a few reported casesf 
eff'this Ceui^ chiefly in his own time and that of Stt* 
m, he has ilot discovered any thing in favour of the 
Pfimm o(f -Cn^. But that does not affect the question. 
M!r- Jerraffr maintained^ that^ Stair begins by telling ui 
what was the law of this country with regard to baMardy^ 
jnA fhat> then, by way of amusing or instructing his readi 
«Kf -hd went into the disoussioifi of foreign matters qtiito 
distinct from the law of this country ; and that be has 
«prilxiled, with his own disquiffltion upon the law of bas- 
ftwdy, a set d^ limitatbns and quafifications about some^ 
thing else, not at aM in point to the questbn bef<»*e the 
Cw»L This is so very irild an Idea, that,' with all the ex« 
ticaae ingenuity of my friend on the other side, I cannot 
Wieve it made any great ittipresfiion upon yoiir Loi^sbipsi 
Tl^<ipini0n of Stair is thus exprese^d^: Thosearebas- 
tards ^ whose parents were married and in capable degr^es,^ 

'i». ■■ — ^ — - — — . '- -^--^ 

• B. ilL U 3. sect, 4?. 
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«< yet the mainge was inecmwtoity because of aooie inip^ 
<< diateoty as if either party i^as mavried bcfiore, and thie 
** other spouse m fife^ whether that f^ere solemidy or pri* 
^ vately, by promise of siarriage aBdooptthitkm foUowiog;. 
^ in which Jast case, if the inqpediment be secret, and not 
^ known to both parties, Cnig observeth as his own o|MDioo» 
^ and the opinion of the Canoiusts, that the said impe^ 
** ment, though it be sufficient to annul the 0uurnage» yet 
<< not to take away the Icgiumadon of the> children, jifo. 
^' created during the bonajides of any of the parties before 
** knowledge of that impediment^ 

Here, undoubtedly, the authority which Stair ^States, as 
the only one which he chose to take in sappan^X his own 
opinion, is that of Craig. But Craig^s opinion was not as 
to abstract or general law, bat as to the law.of ibis ooun* 
try. And as such, and as an authra- whom -Stair quotes on 
all occasions, even when he differs froni hin^ and says so^ 
he is here quoted without any hint whatever that be enter- 
tabs doubts of the soundness of his opinion. It w^a not 
the custom of Stair so to bewilder his readers : whenever he 
differs in opinion from any person whom he .refers to, he 
teBs us that he does sa I am therefore entitled to believe^ 
that he held the opinion of Craig as asQund one upon thia 
pcant, and that, in referring to it, he meant td describe it as 
the law of Scotland. ^ . . 

Such is the view which I flatter myself your lioedshipa 
will take of this part of « my case ; and, thefefor^ withoitf 
wasting time in a more full refutfUion of this part of my 
f riend^s argument, I cannot help flattering myself that a seri- 
ous perusal of this psssage of Lord Stair, will satisfyyoii, 
that he was recognising this as a qualification of . the gene, 
ral doctrine which he had been laying down on the sutgect 
of bastardy; 

On this subjept jour Lorddbips Jiave also thpi^niimsnC 
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$<ord B$s3Mn and Mr Enkine ia foroiir of my argimetit 
Lord Banktxm iays *, *^ By the Canon law, the honafiien 
^^ of eilber potty was sufficient to support the marriage in 
^< favour di the , ch^dren, so that such as were procreated 
^^ before the luarriage was declared void, were esteemed 
^^ lawful ; And, by the law of England, if a man many \m 
*^ sisler, they are husband and wife till divorce, and the 
^^ children lawful ; and if the husband die before di^ore^ 
>V the wife is entitled to a dow^. 

^^ The Canon law is very much regarded with us in euitters 
*^ of marriage ; apd, therefore, it may be justly thought that 
** the bona fide* of either of the parties will be sufficient fcr 
'^ Intimacy of the children. Such bonafidea will be tfae^ 
'^^ more easily presumed, if the marriage was publicly so* 
^^ lemnized, th^n when it' was claade^e. The learned 
^^ Craig is of this ojanion, and that mah fides cannot . be 
<^ induced, but by sentence of the proper court annulling . 
*^ the marriage ; and as this is likewise the opimcm of other 
.** feudists, it is highly probable the same rule will be fol- 
.** lowed with us. As to the mh^ in such case, if she was 
^^ holden and* reputed lawful, and the marriage not chal- 
/^lenge^iur the husband's life, she is, by express statute, 
^' entitled to a terce, and will bruik it, till it is found, by a 
^^ sentence of the l>roper cotvt, that she was not a lawful wife** 
*^ It may be thought, from the latter port of this statute, . 
*^ that the widow loses her terce after sentence, fimUng that ' 
/^ she was not the deceased's lawful wife, though the n^ar^ 
^' riage was not challenged ia bis life; but I conceive that 
'^ this must be understood of the case, wheve there was bo 
.^^ actual marriage splemnizedy but only 9obabitatioqy which 
.^^ might have been in the 'way of concubinage ; for if die 
/^ was de facto his T^ife, bona fide married to himr.and the 
/* marriage not called in question during the busband!ii 



• InKt b. L tit. 4 i^t, 41« 
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.^ Hfe^ it tdlcfmi fvom'what is above said^, thut filie is eii- 
^< filled tb her terce, in the same niaiiiier.as the children t^ 
'^^thdr le^timacy, and tb succeed toth^ parents and 
*^ other Halations, though there was a legal impediinen'li^ 
^* by oonsaiiguimty or otherwise, sufficient to have annulled 
** the marriage.^ 

It is admitted, ev^n by the other party, diat Loid Bank- 
ton, referring no doubt to the Canon law, lays it down as a 
doctrine, which, though he was* not. aware of any dedsioQ 
<m it, yet was vsoommended by the. authority bbth of lawyers 
and of the la#s of every other country ; and Ae, at least, 
had no doubt as to what would have been the decinon of 
the Court of Session, if the question had occurred in his 
time. Bankton, when he wrote that work, was aware of 
the case ci Campbell of CiMTtck, in which this very point 
<;ame under the discussion of the Court, though it was not 
necessaiy to decide it directly. Of that case he ooiild not 
have been ignorant ; and he ,hdd, that if the question had 
gone on to trial, it would have been held to be part of the 
law of this country, that the bona fidei of one of the parties 
was sufficient for the legitimation of the children. 

Mr Erskine^s work contains a passage very neaaly of the 
4am& nature as the one from Bankton, in which it is laid 
d(;fwn as part of our law, and held out as having been derived 
from the Canon law, and from the o|nnions of Craig, Stair, 
and Bankton. His words are *, <^ As all marriages reproba" 
** ted by law, whether on account of bigamy or propinquity 
"*' of blood, are utterly null, the issue of them must be ille- 
'^ gitimate, in the same manner as if they had been bom out 
<* 0f wedlock ; but if dther of the parties were, at the time 
'< of the marriage, ignorant of the near relation they stood 
*^ in to one another, or of the prior marriage, the bona fides 
^^ cK that party, though it eould not make the marriage law- 

* fi. i. tit, 6. sect* 51. 
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** ful, had| by the Cunofi law, the effect of le^tuiiating th0 
** issue, provided the marriage, labouring under the ntd- 
•^'lity, had been solemnised in the iace of the Church. 
** Craig is of opinion, that such of the children as are prji- 
" created after bbth parties have come to the knowledge *f 
" the fact which made the marriage unlawful, are to be 
*' reputed bastards ; but that the ignorance of any one of 
••them ought to support the legitimacy of the children b6* 
" gotten prior to the decree by which it is declared void ;: 
^ because, till then, none of the spouses ought to decline 
•* the conjugal duties,** 

' IBut though, perhaps,'there ht» been no decided case^ 
and though the opinions of lawyers cahnot be quoted ta 
j^ur Lordships as authorities, any more than the ophuoAs^ 
of minorities, of which the counsel for the pursuar spoke- 
yesterday, yet they are well worUiy of consideration, '^ 
giving the opinion of the country, or ci the Bar f6r the 
ttme, in any case like this, where we are-treating of the hii^ 
tory of atiy branch of the law. At a former pmod of this^ 
qaestioii, therefore, I took some puns to look into tUe^ 
papers in the case of Campbell v. CIschrane. Your Lord* 
ships know, that the case there was, that a marriage took 
place between Campbell of Carrick and Jean CampbeH^. 
sometime after, another marriage with Magdalen Coch* 
rane, which had been kept secret for many yeaps ;-^at least 
no claim had been made by her upon Carrick daring twen- 
ty years that he lived with bis second wife ; and he wKs 
allowed to live with her during all that tideumnolested^by^ 
and ^en- in the sight of Magdalen Cochrane, who called 
hevself the first wife. After his death the question t^tte 
en as to the rights of the two f)erson» claiming the-chfirad- 
ter of his widows. And the pmnt of law really at^ issue- 
was, Whether the bonfijicks aad ignorance of the second! 
wife, sanctioaed by the long silence and eoi&f^ete mahM 
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,Ji4s% of the firftt, was not sufficient tq found 4 {deff of pav 
.JKHial objection, by which the first wife could be excluded, 
.even ftom proving |hat she had ever been marrieii to him^P 
. ^bat was the question directly at issue in that case ; but 10 
'arguing that point, a great deal of discussion was tbrown- 
in as to the effect of the bona Jides (even supposing the first 
' xnarriage to have been made out) of the second marriage, 
. both on the wife^s claims as widow, and on the children's 
; right 1^ legitimacy.' I shall read only one passage cm this- 
point, which I have copied from one of the original plead- 
ings for the defender. 

.^* Supposing the pursuer to have been married tb the 

: <^ Captain, as she asserted, it would by no means follow 

<< that; she was entitled to all the rights and privileges 

'< competent to, and provided by law, in favours of a law- 

" ful wife or widow ; for, since she had concurred with the 

*^, Captain in la most notorious cheat, which must have 

. ^* been the case, upon her suppontibn ; and since that cheat 

. ^^ had been carried on during the Captain's life, the defen- 

' *rder Mr& Jean Campbell, who had performed her part 

.^^ of the matrimonial contract, must be endtled to demand 

*^ performance of what the law gives a wife out of the bus- 

. *< band's effects; and that the pursue must be removed 

. *' personal obfecHone from competing with her.'' 

From what I have already read, your Lordships will have, 
observed, that that case was different in many respects from 
the present; jbecause there, there was mala fides on the part 
of one of the parties to the action. I quote this only to iUus- 
: trate the next pait of the argument, which goes to shew, that, 
'Ui the o{nnion of the lawyer who argued that case, an mces- 
. tU9U$ malriage was weaker, m point of effect, than a second 
one, QODtracted bon^fide during the subsistence of a first,; 
and it will be observed,' tbAt,^in arguing his case, he consi- 
ders the jMrivilegextf the daughter bt the'stamd marriage 
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tt) he quilie.uilquefijtionahte^ for he. proceeds : *' And to iU 
, A^lu$triAte tbis..deience» it was no n£w thing iii the low for 
. <^. A mamage to be unlawful ; and yet (he wife and child-- 
. ^^ r^.to be entitled to ail the privileges consequent upon 

\^ a lawful marriage. Where marriage was found nuUy as 

• ^' being witbin. the prohibited degrees, the fact bang lin- 

• ** known to the parties, or to either of the parties,, the 
*' bona fides had the eflFect to make the children be comsi- 
*< dered as legitimate, so as to.be enfifled to succeed to their 
" fath«-'s estate; Reg. Maj. lib. ii. cap. 16, sect 74. ; Craig, 

' ^Vlib.ii. Dieg.lS. sect. 18. If the children in such a 

. *' case lie legitimated, surely the present case was equally 

" strong, if not stronger, in favours of Miss Campbell the 

^} only cbild of the marriage ; that ihe motherV bona fides 

^> Qiust infallibly have given her all die privileges of a 

^^ lawful child. Had her father preserved his e^ttite, she 

^^ must have succeeded to him ; and she must have been 

^f capable of every sucoesfion which conkl befal the lawful 

^* daughter of Ctonpbell of Carrick : And if these were lin- 

' '^^ questionaUy the privileges of the daughter, how cbiild 

^^ any one hesigtate for a moment about the privilege of 

^* themothfer ? How eould even the pursuer doubt, but that 

«:the mqther^s 6oyia fides must have entitled her ta all the 

f^ privileges of a lawful wife, as well as it entitled the 

.: *.* daughter to all the privileges of a lawful daughter ?^ ' 

This, however, was not the point properly at issue in that 
.case, but whether the first wife was to be let into a proof of 
her alleged marrii^ge ; a point <^ great consequence no 
doubt, but one which rendered a direct judgment on the 
. present subject unnecessary ; but they founded uponthe 
. doctrine which I am now maintmning in the course of their 
argument as a matter ^tally unquestionable, - - 

This certainly^ however, was nothing eke than the opi- 
nion of the bwyer who wrote the pap6r fhmi whence I'havaf 
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ltifeii.it: But your JLorddiips lia^ nko what is AnlledBy 

my fifimids the obiUr dictum x}i g mittority of the Couit, 

.wbioh h.was alleged, they were in aoiqe unaooountable Baati-- 
iiier. obliged tp throw iD,-*««s>««fiort of rufede guerre f^^x 

flcjpetbtng to save themselves in their retreat from » ded- 
. fom^ m which their opinion was overrukd. But frbm die 
• iroy in which this allied obUer dictum is mentioned in the 
. iTCfiort, your Lordships will see that this idea is altogether 

unfoimded ; that the Judges of that day unimimously enter- 
, tioQod tbQ Qfunion> that the cfafld of the second marriage- 
. w4s legitimate; for it b quite clear diat evkn the minority 

hdd it ; and from the whole nature of the report much^ 
' iDore n^uat the majority have done so. 

After recording the argumaits, in the course of which he 

gives a gr^t deal of what is contained in the papen» «the 
.)!^po;;t^piX)Qeed8: 

^^ Such of the Itords as were for the interlocutor (viiicb 
. t< had aUqweda pi?oof of tbefirst marriage^ declared, tiiat^ 
. ^^ wbAteyer yrfts tb^ issue of thiS' question, the daughter 
, <^ wpMld'be le^timate, from the moth^'s bemajides ; and 

1< th^y iuclioe^ to tbip^c Miigdaleu CQG.brane''s conduct 

<f would be ^^iilgcient ground ion Jesfm Campbell!s being 
. ^^ preferred to the emftlum^nts due to a ^dow, but that 
< ^> she could not thereupon be precluded fiom pmviog ^e 

^* had really been his wife. The Lords remitted wilb an 

*' ii^tructipn not to allow a proof." 
' To my understanding, it is cl^r to demonstration, that 
: those Judges Y^bo ^eni the length of pronouncing that de- 
. p^ioi^, must l]\aye gopQ the length of the mmoiity also, 
, which ^^a st^. ^v^V 1^ difficult, and mruch lessdebcate,. 

than the on^ which. th?y d^ided. Yornr lioidsbips cannot 

have a doubt iqppip^ tixe sulp^ect.. It dearly was th&.fq»|ikin 
. ^ \^ ^hdb Court. Ajp^ it was^ entertained,^ notxm a inat- 
, to merely tbrpwii ta^X n^ rj»t)doi» at tibie ter ; but on me- 
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lAidk 1bi^4K^ii ^elibdmt^ty iivgtyed % the pttftuls. ^Thar^ 
t6<lior4oiabtfitttll» tiiat^ «c60i^iiig^«o t^ opinion 4>fi 4^6 
^ttd|^' who sat in thi» C!c»im in the yeair 171)7^ a pttty «| 
tlietfiiHtatioA of 'my tjlidnt ttiuBt bftve been sueeipsrful. 

'* Linrd MsiiDOiiv^BAN.K, w^ not tke.id^isiim in that c(ide 
nutated in tiie Hcufie iaf Lord&? . 

Mr TH<«ui^N.«f-Tir£iS9.but it nr^s ftkered . of lunia^ftt of. ib^ 
parties ; .£ot k would appear that «the first Wife, Mrs Cio^h^i' 
rame^ fmied alp^thar in bringing proof of her. nvjsna&itm 
^he fact. 1(8 to the fppeai ms^ that the case hftYing r&> 
tiirned to the Coim»is6aries, <aa iateriocuter^ ia ieima 
it the ebweJttk&$iim^ iqsliriiieUQB, .waa pranouBoedt 
And, jby ,a subsequent iHt^locutor, dtey ^^ found the 
^< fiucts, oifoomstances, and quaiificationsy as pro¥ed^ by 
<*'tfae anitings and dbcumeuts^ produced* for, and tbe de« 
^^ positioAB of the witnesses kd in behalf ofy the said 
^ Mrs Jean Campbell, relevant to infer marriage and legi* 
^^'(MiMaiM ; and Ibund, t\ial tbe deceased Captaiiji lojkn 
^.OaoipbeU of jCarriok, and the aoid Mrs' Jean €ampbdl, 
$( (were husband lind wife : and, tJienelbrey £3iand and de- 
^ clared in beb«lf of the md Mrs Jean and Miss Jean 
^^Camj^bell, iOOiif<ii^ni to the cpnclusions of the m^ei; and 
^^ found, that the^aid Magdalen Coefariane was barred, per^ 
^> sondlieaocfipibmeySrotik beiqg admitted to prove thi^t she 
^> was married to. the said^CaptainCamp^ll be&re hia iiuu> 
^ riag0 with the said Mra Jean Campbell; and, therefore^ 
*f dismisiBed the process of declarator ^t ber instasipe, and 
^ absolved tbe said Mri Jeaii Campbell sbnpUfiiier there. 
<^ from, mi def^^med accordingly*^ 

TWs, and the pt^oeding interlocutors, were aflefwiur^ 
qf^ided from by Magdalen Cochrane, on tbe ground 
^t 1^ ought not to have been pm^uded from bringi|t^' 
fisrwattf die ei^ideooe (tf her lalkgi^d. marriage: . By thia 

f2 
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^e, the £)cto of the caae had come out so sUroagly in £i^ 
¥Our of Mrs Canopbell, that it was not deemed of any im*^ 
portance to test on the preliminary objection to the couiitef- 
claim of Magdalen Cochrane ; and, acoordin^y,. the appeid 
did not proceed to a hearing, but ^^ the mterlocutors com- 
'^ plained of were^ by. consent ef tfie respondenfs counsel^ 
^^ reversed, except such part thereof as remits the bill oT 
^^ advocation and cause back to the said Commissaries.'** 
Thi» important fact is- expressly stated, in these words, in 
the case lodged for Mrs Campbell,, in the appeal afterwards 
taken by Magdalen Cochran against the judgments of the 
Commissaries, and of the Court of Session, repelling her 
chum, and sustfuning the validity of Mrs CampbelPs marriage 
In these circumstances, the original judgment of this Courts 
on the plea of personal exception, stands entire, and may 
BOW be founded on as a precedent, entided to the serious 
consideration of your« Lordships. The circumstances of 
acknowledgment and hcnnologation, as well asof a fraudful 
concealment, if there were any thing to have been conceal- 
ed^ are^ in the present case, as strong as in the case that 
has been quoted. In gking effect to the personal excep- 
tion in the above case,, the Court had to set aside, not 
Inerely the claim of a third party to a contingent pecuniary 
interest, but of one of the parties to an alleged marriage^ 
whose character and status were to be materially affected 
by the issue. But, ii^ the present case, it is never to be 
forgotten, that no question of status, excepting that of. the 
defender himself, is at issue;; and that^ by. giving effi^t 
to this preliminary plea, your Lordships will protect the 
acknoi;i4edged statfis of the infant defender, as^ a lawful 
child, from all question at the instance of a party who mus6 
be held to have willingly and knowingly concurred in the 
marriage of his parents, and in the establishment of hi» 
Ipgi^macy as the offspring of thai marriage.. The case of' 
Campbell forms a v^ry important precedent in another 



bfanch of the knr 6f Sobtlnid, which U not now befoi^* the 
•Caart That seems lo hav&l>eei^)the fate of the case, but 
4t is. foreign to the present matter. 

On all of these grounds, I hope I am warranted in -cio^ 
dnding, that, in applying your minds to the oonEider- 
ation of the present question, your Lordships are not going 
upon ^ew gixMinds; that 4he matter is not now open to 
consideration as a totally^ new case, but -that you are aided 
and >aissi6ted by many authorities, aiid by the opinion of 
(he whole of your Lordships^ predecessors at a period not 
very remote; and that, by deciding the case against my 
cBeAts, you would tear up by the roots some of the oldest j 
most important,- and best establi^ed principles of the law 
of Scotland. v' 

Before making any iremarks ^as to what might be the 
subject of diiscussion, on the idea that^here was no autho- 
rity upon the case at all, I am now to eaH the attention of 
your Lordships to the laws of England and of France. . 

i am by no means surprised- that the doctrine for Which 
I contend should not have been received- into the law 6T 
England (if it be the case that they do not receive it)l 
Your Lordships know perfectly on what narrbw groimds 
. the law of England has proceeded in every case of mar- 
;riage and legitimation. In the case of « a system like this^ 
are your Lordships -to be told with gravity, that that sys- 
tem is die one which i^^l others you ought to regard, and 
imitate, and adopt, as-being the wcnrk (rf'a wise, an enlight- 
ened, and a liberal ^people ? If any one system in the 
world is less entitled to regard and respect from pur cour^ 
of law than all the others, it is the law of England on the 
subject d( marriage 4md legitimation. It popeeds on doc-^ 
trines so very d^erent, so diametrically opposed to those of 
our law, that it is quite impossible to make out any analo* 
gy> or to draw any comparison between them. . 



, , B^^ifen^ lh0 mfMoi •rUuii }bnfe» kftwiOi ttiilfc iihwnl 
y^lfa^j4» to the booksr da tin sufajeet^ jmd.^veis aft^ 
hearing the opinion of the:gi!ait Ymt^ wiitliortt^ tfant was 
.|eiid.H>fyoitr Lardahifls,f It idufetetuifcaM that £ etiterliam the 
Mfsfi^gm^ 4tobt8. I oanMD help thtijeing^ tb&l the^ SMiHt 
«3duit^ ia'hftt la^ swi^tUiiginfiiy nearfyakm to the doi^ 
triiie whiiobrl have baea mAmtBining ; acaro caasai, oCrai 
^P0lt]re«qiiaUydtrtkiog and eq^Ujn ceotiiaiy to ^ ^ iiauai 
modeB of ealabUfthiDg^ l^tiiimtioiit as tbe prfeaoBltia, tod 
iwhifeh Sir Saraniri Bdauiiy aiid my. leamad brethien do 
la^ch aibhor. 

I inajr' eti^ to your Loiidsbips, in: few ^rds^ aome ^^ 
intioQj^ which have r«s^ thiesecbub^ ia aij'«iH»di Ona 
of them is from an old collection of reports, the ofb^ is fi^Ol 
a^ well: known- Tr^alise*on the' Law of Huaba&d and Wife. 

In IMIV R^xMl)8, wheve a inianriage waa fiHind null oo 
the- hted <£ duniraguinity, the ignoranee of thp parent# 
saved the l^^timaj^y 6f the childi?^ : *^ Si 2 fti^wt **♦* 
<< *»«« s'iUlueraHit ignorabt del erafiang'^iiifttie» l-iaisvie. s^rra 
'^^ l^i|E(e^.et plir^eule igooraos ^iwa pire^ume pr^^kgitf- 
^^ madone haaredta.'' 

The auUior of tie Treatise^ Law ulnd Ekjuity \ say t» 
^h .'Iff two ar^N divopeed for ooBsaagui^l^, if tlMiy were igiMh 
^< itmt of the conaangumty5 the iisue abaU be l^ithnale.'?' 

The pmnltter pretends to despise aU that I ca^ di^w 
ixofffi these caaea^ and (^ give lae a pi^sdBt of tJbeBu ;; add to 
say^ that they were cases of a voidable marriage,. whiob» 
tey alleiga^ is quite a difl^nC thing frtmi llije present <)a^e, 
w4»idh.they aay is the ease of a null anarrii^ ; for they tnaiift* 
ti^By that libeif^ i^ a dlstiiictMni between in|ii*riagea .whi<di 
^e^nuU,.iiod ihoaa which axie only voidable. 

.But; at all events, it ist qualie iplian from liisse-authonUeay 
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tbftt tins wn difa kw of El^kiii'jHr Ib-thft dUt. mMisI^. 
b^ iHeiri, iadr I nmlly ijatec^«ee/viij it shofdd^o^ 
hm ni EaglmA. ^ thia di^yareft in ai]oh:eii9eiaa.I 4llib j 
now apgning;' After thQie'tm> ca8di> I caBMel ttobow- thu^ : 
pvtmt'dofslfrine whidi Sir Samuel BoiniUy m»m.W^bink\,' 
8o new and uaheanl of, should l|^al^, to' be jnmi^.nMiliiK 
lEflonkimiidliaD llieG^i^caseof ail i^^ (as 

iBeyrmust admhto be lkw)beh9^9uilBinetlt>ta'WQ«ira Hm llh 
gitiim w y of thb dbildiiear;;' and vduc li^ildflhips- wiU &3il)' 
thai) ihis' very dootrue b in dtii^ sbape cepoited'as lawjuir^' 
caki fMesflpML hy Pece WBliainA. That case (^rtMf^ - 
tJUfe n«t*gb*the length of sKefilingl&at the present 4u9stiw>' 
wtUr^laslj; Uiodanddftdded^arlbboneidus^^ bl|t»«' 
it sa/s-iioiBitfaii^aboitff the'cqpii the law erf* JBnglan^^ 
pi»#ei(hin9?(tbe'ftrst w^ &cte'iBiifeingfgeQdaiiy'<afi6er^fn 
hostile M th^ iMur of the M»iid Kftw the 4eatii of t^'. 
h«Miaid$r whichtiat justr ODiiia^ to tb^ stMs* oonolufiBOH- hf, a- • 
diiilrewtiroiid^: <« v% wbisan was fiupposed to many 4- fini^' 
U and aftsrwai4% during his life^ ^ mamy B ; i^id^.ia^ii ^ 
<^ oinse'^itf jA^titatisil cif nmnia^ iifc^tbe spi)itMi4fCo|ir]iiiftr. 
<<: leeland, the fiist-ina^i^ was affif)9ied'; bv^t^v^n^ m a^. * 
*^ peal to the delegates in Ireland, the same was disailOWsdj 
«f and: the s«x»i(d mtail^ adju(%ed gjobd .: hy, ik» 909ofid 
^fmai:fii^ there was itou^y but nofie by th^fu^. 
. '^ And- now ;tbeffe ^as^ apetitipBf for-a' oo^as^ismn, oi. x^, 
<< Tlew to i^efserdiis Uist'aeQtdkiae of thed#b^|a^a.jp;^f, 

«k»d;' •' '■...;• /:// 

haOinb^ pitepeved esta^y t^lCTplakar to yoiir, ]U>q^h9a\ 
dttHSie'pBitioidiirs df hv«r and'forin bjK wtlieh die<dekga^^ 
in ii-eland ctdir tbto*alVes ; but it is geoeM% undfevwt 
stood, that the law of Ireland is the same.'ts tbit of ]&l|^ 
ladd;) doAl teife fiowf torcafloyoiuf* Ltirdflh]|Mr to alfftf^ to 

• jrWaikSMieW*'. 
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heWs appidedtofdr a revcmdof'the seirtemce. If. he hid; ^ 
h#ld k, like some modem lawyers, to be ftomonsfirous a» 
iMPier to iiai« ^betm heard of or thought of before^ he never-' 
wiktid bav<e permitted even an argumebfupoo the subjeet. r 
Nor, -what dcies he do ?' The veport bears, 

*^ Lord CuAncEVLOK Kikc-^A ooiamisskm of renew : 
<^k not a natter' of right, but piirely m die diicretion txf ' 
^^ the Crown ; and diete bong issue by the liltt marriage, ^ 
'^-''aiid none by die {^etended first marriage, this com'mis* r 
''•sio»'(^ review tends to bastanlixe and render iUegid* . 
*^ fiiate the innocent istoe by the last marriage, whidi ought > 
'^* not to be favoured, so that I am against gmnting this - 
^^eommission, and shall advise the Crown aoeordii^y.^ 

' I do n^t know what principles of law, or nodons of dis*. 
credon, Ijotid Cbanodlor Sing might pennit hinmdf to use 
in demding a case like' that ; Imt I submit to your Lord* 
ships, diat, at aH events, it is quite impossible to say that 
tlie doctrine of mf clients was redeemed' so very monstrous 
aisiit isnd^, insoiAuch diat we are scouted by the other 
mAe fer 'tweh venturing to state die argument' to' your 
Lorddiips. 

I do tidf argue this as direct authority, fbr Lord ' Chan- 
oellor King only refused to permit the case to be tried. I 
do not argue it farther than to throw it out to your Lord- 
ships as evidence, diat, in his mind^ such a plea as that 
which I now mamtain would have been reckoned a good 
oMje^ at alt events, he would plainly have thought it one 
endded io every favour, fbr he refused to permit the fact* 
to be estabiifiiied, by means of whicli it might have been, 
caiied in question; 

Widi regard to the kw of England,' I feel so'litde in., 
^qmetttde, that I do not think it is necessary to^mdce any 
mpre inquiries about it ; for, iii eU that part of it which b 



omaeded wkh the pceieiitquMlMi^ it sm Mkoneat^tinm 
our own law, as. liot to furniah one dtiatincl authoirityr.upoiii 
idbieh jour Xoid^liqM can ptocfied, . / I : 

In tbe law orFcance, the doctxine of mjclklit htm been' 
t^omj^letely recogni^ed^ and it has been acted iqxxi ^in mmy 
instances. From, the writers od: that law I flhallquote two^ 
authorities, for the purpose of shewing tb^ opbkm upon 
the subject I allude to the well known and very enunent; 
Uwyers Di^esseau and Potbier. 

. The case to which I shall, refer from Daguesseau, maf 
one in which an attempt was made to ccHuhine two distinct 
principles, legitin^ation by sobsequent. marrii^ge, and alstf 
legitimation by ionajEd^. .. ' 

Fiorella, the celebrated French Scaramouch, had mamed 
a Venetian actress, with whom he lived many years, Vtfaenr 
tiling c^ her, he took another woman, with whom he lived 
for some years in a state of fcnraicalion. At length thef 
first wife died, and he th^i married tbe wenian who bad 
been bis. mistress^ or declared that he had been married 
before 4 and tbe question arose, whether the child of 
the second marrii^ could be held to be legitimate by 
the subsequent marrii^; and, 'in the discusapn of that 
questioki, it heoame 4. subject of consideration how far the 
i^HkJtdes of 4^ second wife would serve for thel^iimatipn 
p£ the children. . 

Daguesseau was the opponent of the claim, and^in main^ 
laining that the child was not legitimable, he displayed a grtot 
ileal of loaming in collecting together all the authorit^ss oil 
the subject He shewed with great success, the absurdity of 
su|qpo$ing0. that a marriage, beguii in circumstances whera 
the parents knew, from the beginning that it was an ill^al 
laarriage, should ha^ tbe effect thereafter of .bestowing the 
itaha of le^Umacy upon, the children,, which is quite a 
idifferent case froin hne wbere there might have been a legal 
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\mtA9gb^ ilbe tiflto irhoi^thewlnicetiim otmitiimfael; and 
in cpntraJBtiilg die two caaea^ he had oecuflioa to take aotiee 
of what is the undoubted. la'w of Fnaide on flie qnekidn 
new biidto.th^<XMBfiidenUi(«i df your Lordships^ and k tide 
whkdi does not lafipear to hsfb been adopted in their lawv 
wwieLy becdus^ it wait a {tat of the Caiioa lair which was 
^mt'IhM aoS^ but an decftunt of the Bubitibitial jwUctt' 
and equity of the rule; 

He says*: ^< Quoique reguliirbment le aeal rsmmg^ 
^ legitime et YdSfcaUe jpuiate inre nMtte des enfant^ legi- 
M timdi et de ventaUes ffls de faauille, cependant par uki' 
"M tfet de la fweinr dea enlams, eft par la ccnsidehition dis 
<< la bcHine foi, il a ^t^ re9u par equit^^ que lAl y avait 
^ qudquT etfaptehement cbdi^ qui tetidit ensuiie le rafariage 
^ niily le» enfants obneervassent tDiijoura les inMfiys et left 
^ prerogatives d^eofimts legitimeSi^ parbe qu'ils itont n^s soiW 
^ le vode, sous ronibre/sous Pappiumae dti fnarfii^. 
' «< IM hteetlse maaime oomtnutvey que le matiag^pMcO^ 

* pour nous eeihrir dea ebtpjtesouM de^ Canonistes, e^est^ 

* dare» eehfl qne Pun dm eonjfOttnta a cl*u legtrttme, a I^ 
<< ftn^ie feffet pour assurer Petat des enfattt^ qu\in mi^ 
^ riage ^entablement l^time ; maxittje introd^ite ptir le 
«<*dmt eonottique^ qui <^e qumque a<lt^«^ pttr fSluteS^im 
^ texies de ce^ droit, Mt neanmbins a peine^ paHie d«F At>tf^ 
<< droit dvil : raais nous Tavons adopts dan& tfcM tx^^ 
«• 0b Tdsi arrets Tdtit suivteL"* 

' • l%e mere nanu^ and diaraeter, and repatetf<^y <st mm^ 
mgs^ in a thing so sacired, thei^, et^ whenit^«ydte dtit 
io be' otAy apparent, k 6pime^ in tmtutt af th^ dfiSMi^, 
twa6t<»gi^th^tfftirtiae^te|^til^«ify.> KiaiaMA^ 
ea it were, eredlti^ t6 thdiM^ whd^ ufld»^tdifi4if<4o'gt%^ thdA 
A^ «ffctrtt»<rf legilbiiftey,^ d^te «# M;^'6^eMffltepMfia«fR 

' ■-'-.»» -• ....... n> Hill tumn .^lu.j\"il '\xj v..>..;>:.;. 
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qfirftP^fioi ojai^ of tho' ptftfti«H; i^iid^ltbiis thejt alt Incte 
w))^ttb0 perenteinteckded) thi^m to bc^. than ^i^fMl the]! md^^: 
If are.. ..'..■'■ - • ; 

P^€yi6eau ooAUiHiH^ page 879^ ^' Le ndm de- mat. 
<f rtagfoj^ora) E^pulmnl^.fjpLke 4<^ ofcnbrer m%iM suftt' poor 
^* l^uri^i^eafaiweut des etriaat^ h^pmnftipe^de lefcH^DamaaGa. - 
<^ L'Eglise et '£€a4 tiebaent compte k e<w« qiai coatedcb^; 
^^ ent uamiuiiilge^ da riDteoUcai qur^il^avcaoat de d<lanerd«»' 
*^ etilanti kfitistf^s k la repidbiii^e;. tla oMt fibrm^ aia> an< 
^^ |Kg^Ba€)»( pablic et iSQWnineL> Ils^ont attTiroidre pre^t 
^^ scrit par. la I(^ pour laissev luns postarite kgitiaEue. Uir: 
^' easpecbepaent seer^ti ua^^veneiii^ntinipiteya^ tarpmpe l^r 
'^ pievoj^asM^e.. Oa^ a€ laielie pa9 de nKaDmpedser eft euK: le > 
^ VKBU, Tappareae^y le aom du nndBge; et Toili. iregarde- 
*' niucHB^ £0 qpe leis eofaata soitt^ qua ceque lea pares. mmh 
** ent voulu quails fussent. 

^^ 2, La bonne Ibi de eeux qui ont eaolraot^ uoi sembku 
'^ble eogpigieifiieiiit. II y a. plufiiaura oa^ ou..la boahe ,foi^ 
'< joiate ^ on litre colore, purge las vices, tlela poaiscasiaai 
<' :^ diffioi^lta a p«ru. plm gra»de^'loraq|u^eUa n'etatt qne^ 
<^ dans un des deux conUaioUHita: et daaa ee eas iiuelqueEf 
^\ aociena . gbssateucs divifioiaDli Vetat des enitots^ ea\ lest 
*.^ iregardant comsues le^tiiato par ri^port k llun^ iUs^*' 
*< Uaii^3 par rapport k Pautre. Bflsis il etoit absurde qa-un! 
" meme boimae fut partiia ^^gkinms, pa^im . ilkgitiaMis. 
<^ LVtat est indivisiblei. et il pisrat plii8> cqikitabte de ieh* 
^< cQmpeiiser ie conpable ave« naapoefit^qu^ da) ^fendm 
«< et a eweUo^p^r Tun at Paufye d$t»foii«ile mema ocmdaiiiiia^ 
"tioik" 

. There aae nwiy ea$es where homajidts^ joiiled to a aoH 
lourable title, purges away the vice of tibe title ; that is 
cilearly Baguesseau^s aEjaaioii; aad he says here, there kte 
some persons who hdd the children to be* partly kgiliiiaite 
and partly illegitimate. But that, he says, is quite absiu^ ; 
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and that ifwiis hM, by the French xxmits^ tobemuc^l 
anbre reasonable to carry the legitini|icy to &e foil extet, 
than to enter into any such distinctious. And it is not 
merely the bona fides of the party which he founds his opi- 
nion upon. It is where there is a colourable title ; and as to 
the pretended subdivision df the status^ he most justly re- 
pobates it as an attempt to confound the innocent with the 
guilty. Daguesseau also refers, in one of these passages, 
to another most important consideration. The consideratbn 
to which he alludes, is the profound and deep interest the 
State takes in the procreation of le^timate children. 

And here, my Lords, I may observe, that it is an expres- 
fflon of some laws, that they abhor certain things. - The 
law of England, for instance, abhors perpetuities. But if 
•our law has ad abhorreiice at any thing, it is at the state and 
ix>ndition of bastardy. 

One view whidi Daguesseau had, in these opinions, was, 
that, when a man gets children under a belief that he is 
entering into « lawful marriage, the State itself becomes in 
some sort debtor to him that he shall have lawful childrra. 
It is a very tmerous contract which a man enters into, when 
he bona ^de contracts a marriage; and it is extremely 
hard, when he forms any such connexion, in the expecta- 
tton of having lawful children, to be afterwards disap- 
pmnted in such bonajide expectation, by an unforeseen ac- 
oident The law cannot make his marriage good, if it is a 
prohibited one; but, on account of the bona Jides^ it may 
pve legitunacy to the diildren. This is a very strong con- 
sideration ; and I am confident it must come home, not 
Biardy to the feelings of all your Lordships, but also to 
your understEuadings. ' 

The same principles are recognised in the writings of 
IV^er, A lawyer, as to whom there is no ^ifferenec of opi-- 
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nion. He has a whol^ title *» '^ Du ca9 aaquel impkBinage^ 
*^ qucHque nul, a des effets dvils que lui donne la bonop 
** foi des patties qui Pont contract^.^ And he lays it down 
in the clearest manner, that the bona Jide9 of one of the 
parties is perfectly suiScient to support the legitimacy of 
the children. ^^ Comment, direz vous^ ce manage ^ui est 
'^ nu}, peut il donner ces droits aux enfans qui en sont nes ? 
<^ car, quod nullum est nullum pixxlucit efiectum. La re- 
^^ sponse est, Que si ce mariage, en tant qu^il est consider^ 
*' comme nul, ne peut pas le leur donner, la bonne foi des 
^* parties que Tout contract^, les leur donne, en suppleant 
c<4 cet egard au vicedu manage.^ And he afterwards 
sf^ys, .^ Lor8qu''il n^ a que Tune des parties qui a ignore 
<^ de bonne foi Tempechement dirimant qui rendoit nul le 
^ manage quVUe a contracte avec Tautre partie, sa bonne 
^ foi suffit-dle pour donner Itce manage, quoique nul, leg 
^Ve£Eet9 civils par rapport aux enfans qui en sont nes, et 
^' pour leur donner les droits d'enfans legitimes, meme vis- 
<^ iuVis Tautre partie qui etdt- d£ mauyaise foi ?, lie droit 
*^ canonique a decide pour raffirmative, et a porte jusque- 
*^ la la fjpiveur de la bonne foi. C^st la decision du Chapi- 
" tre Ex tenore, 14^ cxt. Qui Filii sint legitimL 

^* Ce Chapitre est dans Tespece d^un homme qui^ du vi. 
*^ yant de sa femme, avoit espouse un autre fepame, la- 
^^ quelle ignoroit qu^il fut marie. Innoc^it III. decide 
*^ que la bonne foi de la mere faisoit repuier legitimes les 
<^ enfans ^quelle avoit eut de ce manage nul, meme ^ Tefiet 
^< de recueiller la succession de leur pere, qui avoit contract^ 
" de mauvaise foi."" 

Andy as au example of the principle having been com- 
pletely adopted into the law of France, M. Pothier men- 
tions the case of a woman who married a priest, in jthe lana 
./{c2^ belief that be was a layman, the children of which mar- 

* Trait6 de Marriage, P« v. c ii. art. 4, 
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decidB, not y(\nfih 6( the tW6 marn^g^s is the best oiie; or 
most entitled to favour'; btit what musfbe the consequefi- 
pes of these marriages, feuch as they are. Your Lordships 
• jmay be inclined to hold t)iat the second* marriage was not 
a good one,~but will that get the better of all the other 
ccttaderations which I have laid before you ? The ques- 
tion, whidh is to get the mastery in this case, I leave to your 
Xiprdships to dedde ; but I d6 conceive that I have shewn, 
that, independent of aill authority, the bonajides of the one 
of the parties, the respect due to even th6 semblance of 
the married state, the respect due to all the obligations con- 
sequent upon it, which, fes the administrators of a liberal 
and enlightened system of la\^, your Lordships must have, 
will have the effect to do away the stain which they have 
endeavoured to east on the birth and status of my client. 

Lord JusTiCE-CtERK — 1 want to throw out one idea 
for.thp gentlemen who are to speak next week. I do not 
kiiow if there is much in it, but I wish the gentlemen of 
the Bar to consider it. - x 

This hearing was ordered, no doubt, in the view of de^^ 
tcarmining the effect of the bona fides of the husband ; bu^ 
I do not think either of the counsej, who have already 
$poken, has said enough about the mala fides of the wife, 
for' as yet we must hold that she was in mala fide. What 
^8 the effect of that ? Is there not a principle which runs 
ihrough all cases of mqla fides, and which must affect thi* 
case ? Suppose she had not died when she did, and that 
abe had been still alive, and had tired of her husband, and 
had told him she was done with him, — that she had been? 
married before, — and, that she would now leave him, and 
carry off her estate both from him and the child; and 
make the child a bastard by avowing her prior marriage> 
Could she have mamtamed that plea ? If i^e, by conoealr 
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tn^t andvibeeit^ ali«ii«dJter hii^band itiio;lhe/ilmrfii«e 
with her^jcould she. then leave hxm aitogetbi^r) on. any pre* 
tence of this kind ? I rather imagine that, on the ground 
of her malajfideSf we would have prevented her fitom tnain^ 
taining any such argument as thi& 

Now, what I wish' to know^ i$, Whether, ^ on the pritu 
ciples which we established in the case of Carmichael *, «0y 
one taking right through the wife> can pretend to state 
this, or any other plea, whidi we would not have permit- 
ted her herself to maintain ? 

l&ih February 1811. ' 
Mr Thomson,. for the Pefender, rose again, and said^ 
That he wished, before Mr Gillies began, to read to the 
Court another account of the case of Campbell of Car*, 
rick, which he had discovered that morning in Lord.EU 
chies* manuscript Dictionary, and which he then, read as 
follows: 

<^ In this most extraordinary case, of the deceast Caiv. 
<^ rick^s two marriages^ we all agreed^ that Mrs Campbell 
^ having, without challenge, lived SO years with , Carrick 
*< as man and wife, and even owned as such . by Mrs Kea^ 
^< nedy^ dial Mrs Campbell has all the civil, rights of a 
^< lawful wife, and her children, of lawful children: There* 
^ fore we' altered Amiston'*s interlocutor, and remitted, 
** with an instruction to allow Mrs Kennedy no proof; 
** Ren&entibus Armatan etPreMeni^ because Mrs KeOf* 
<' nedy might yet be prosecuted for adultery, and migh( 
^ suffer in, her character, which this might prev^t. (But 
** reversed in Pariifunent 6th February 1749> and even 
^ gpven up by Mr Erskine, Lady Carrick's Counsel, as un« 

* 15th N^Mpeniber 1810, Carmkhflel «. CarmfcbMl. 
t Blthlet, vpet Proof, No. T. 



^CtndUe^ as Mr AL Bms^ Her flcdkitor, mM^ tkm 
^ diAlMit aria the c^pioados of neil ia tbk iniivtal;ftate r> 

3£rGxi.i.iE8 fiHT the Piursuer. 

This is a most delicate case to the law of the couAtrj ; 
it iaeiia <^a very genend nature, and it will be proper to 
atlend to the veiy words of the interlocator bjr whidi this* 
bmnng wasa^ppcnnted. 

** The Lords havii^ reaumed eonaderatioii of the pe- 
^ tition^.with answers thereto, condescendence for die po- 
*' tioner, and answers,— before answer, appoint Counsel for- 
** the parties to be heard In their own presence on the 
f^ question, Whether,' suppoong a prior nnrriage were 
** proved to hm^e been entered into betweai the deceased^ 
*^ and another gentleman, the allq^ation of the ignorance^ 
" of tfaeseoond husbKid of siich prior marriage, at the time 
^' whoi a marriage was sdenmized between, him and tho- 
*' deceased, would be relevant ta establish the legitimacy. oT 
^ tlie defender."* 

This interlocutor Iwd^ befixre' the parties and th^* 
touaael an abstract question of law^ as much freed from- 
cbcumstanoes, -as completely naked, as it evtr fell to the 
lot of i^y lawyer to argue in this Court It} truly -resulta 
from this, that the question ought to be oonadered as one 
in whidi the names of the parties should not be laid be* 
fore the Courts and which should not be pleaded in any 
odier way. than as a question between A imd B.. As such^ 
it wall argued on our side of the bar. .Nothing was said 
fy Mr Jefffrey of the drciimstances of the case, e3cce|^g 
with the view of drawing the attention of your Lordships 
fipom them, Bnd not to them, so as to have it aigued iA as 
general a' point, of view as possible. The case has not been 
so treated on the other side of the bar. The argument oT 
Mr Thomson was prefaced by a statemeot calculated to* 
Interest the nnqds and feelings, of your Lordidiips relativ^i' 
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This was the more extraordinary on his part, <^8ider^ 
big tbe great a4vantiig^ whid^ he has over iJl his bie^hien 
gf the jbar tQ argi^gg such a question as tlus^^ to which he 
is al^e to bi^pg ;isq mttch leiuiiiog and genius, apd leamiog. 
of a kind which is fiot imoh within my reach, npr p^hapf 
within the reiiqh^ any c^ us hulhimfeV; for if I an| not 
n^stdiep, be'is th^cN^y xnapi'bo professes to hiiyeinade- 
^ s^dy pf the Canpn l|iw. It is rather eKtn^ardinary|^ 
qoosif^eiing the great a^vantagiss wh^ch he has over us^ 
tli#t he siiould hipre thought it righl; tq begi^ his i^vnflh 
any such statement of the circunii8tia)ce& I shall qot pre.- 
tend ^ guess 9i hi3 motives for doing- sa Bot | shall. 
^n4eeTour to avoid following him on that groun^, fur*^ 
ther dian to dear up the case ; aiid I confesfs myself \q be 
wal^f to foUfy^r hip thpoi^ «^ the learping whiich he dis^ 
l4^<Bdip his 9|gif]pen$. 

I shall only speak a^ to those ftc^i wb^h both parU^ 
must td^e for giwted in this case, namely, lliatthe deceasied 
was inarried to one gentleman^ and that during h^ life i^^ 
afterwards married the present defender. These are aUj 
the facts on which the parties are yet at one i 9& th«i ot^er 
patters reipi^ (if such shall- be th^ decision of yoi^r jjxt^ \ 
sh^ a^. to m^e a proof relevant) to b^ ^bp subjects of a^ff 
ter.investi^ticnL 

Whether the <^}iUd of ^e second mi^triage i&| ol: is Pi^ 
k|^timate» is. the (question now before your Loids^ps. 

It is s«idt that this lady v^K }i^^ ^^\ nor ev^ ev^if, 
saw, her first husband from the day of their miairriag^. |; 
camot 1^49^1; ^lis alleg(i,Uon. t am ei?i,titled at preseot t^ 
(Ppiime^ t;h«t it will be eompletdy cpntradQcted if J^v^ W 
f»se goes to a proof * ;1 
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'If Is -next sud that she was in some meMufe inirprufeli^ 
iiito the first marriage ; and that she was hardly aware off 
the consequences, or of the meaning of what rfie was ddimg^ 
Kt' the tittle: 

' I am ' hffiMmed, on the ofher Kand, that all this is*^ 
quite unfotindedV that she ^fl^^tdte aware of what she waa* 
about ; , and ;she must, at least j- be presumed to have begp^ 
to, as sBe was-fiilly eighteen years of age.- 

' The marriage' having been'thitfls celebrated in the most* 
regular mssmer by proclaitaation of hamis, and by a fioeiioedr 
dergyman, she, at the distence <^ two years thereafter^ 
was prevffited on to marry the* dbfend^. It is said tfaift' 
this was done with the consent and approbation of all the 
family of the lady; and that it was looked on in the same 
light as any other mar^ge' between two people of^equal" 
rank and ciroxmstantes. Insm very sisrry that thfe defen- 
ders compel me to deny this' ^Statement 'also/ This second 
jtnarriage was not of tb'e kind which it is described to hkve 
been. It was a private marriage, -celebrated without the 
knowledge of the felatiDniift on- either ^de^ whereas, if the 
statements of the defenders'ion thb other {xnnts of the caser 
were correct, it would havebeen'ione of a totallj^. difl^at'' 
llmd. . - . 

" At the time of the marriage, she WAs one of three chil-^ 
dren who bad been left by their fadier.' At the date of the 
settlements which he execute, be had only one daugM^^; 
and he made a settlement, dividing hi» estate equally liei 
tween her and any other children that he nrighi aftierwards^ 
have ; and after that he had two sons. At the tintnd of hier 
iniirriage, I believe' both* of them were alive;' but' that is^ 
pot of any consequence in this case. '"' 

Soon after her death, notice of the present action^as gi^ 
V^n tp her husband, by the brother who survived her. f he* 



HataDatioii wat given by Mr •*]!^i«haU. -^fiow far his odn- 
^NluetirasoDrrw^,' iti8notiti6i»p^ He . 

fttvixmrbefinre aor infallible Jiidge^^bb will ascertain artd 
'4ippreGiate his merits^os they deaer^e'Jy 
^ ' Neither do I now attend year Ldrdi^i^ as counsel for 
iiim hfodier. I am not?bound to justify thfTjaKxiduct dther 
^ ike biothef OF of the agent I am not tdstfiteiithat thdr 
•example was one whsdi any man^ought to follow, oin/^er ai- 
-ttnliff mrcumstaaees. P«4iaps be should rathei* hti^ Ukm 
'^^rooflplf <yf the estate ef his father, undleft Ihe othii-ljrffv 
• to his eisterV child, diaa4iave done ai^^hing^^which oouldF * . ^ 
vadl bear ^aracter into questtob'ki the manner that he did. 
Bnt, at any rate, that character^was bFougbt into questicm, ^ 
not by my client, but by the iadyV-own brother. That /:^^ 
brodieridied, And it was then, and not till then, that my/^/ g 



-brodieridied, And it was then, and not UU then, that myte/ g 
dient, the heir-at-law of both the brother and the sister,[^/ f. 



■elf and to his family, if he had not tak^ up the ease, even 
tf it hid only been toaofjuke-thi^young lady's own share ef 

'the fiirtime. 
» Buti in point of fact, ^is ^trimomal interest is mudi 

•more important than that, which the bi^other had in the cast. 
The advantage which my client expects from this action, v 
not so much that of getting her share of the estate, but that 
of her brother, who, through the death of an unde, ac- 

'•^uired.another-estate, much more valuable than the one 
which be got from bis father, to which my dient is the 

*eir-«t.law, without taking laiy thing by or thrt^gh the 
defender's mother. This is an object which it is impos- 

^«ble tbat any man in the rituation of mfy cliibt should fail 

to claim, without ^ dereliction of his own right and &^ 






nMch comU wei^ wMi .^^/-Iiorddttpa J»il» diM^ 
:ttMfliNiewii»ilQi)e.lj7*4a2l>od am muft^ atiim^, 

that no accaaation i>t'iivf9dpet ooQidiict oanhelMd to^lhe 
lAase <tf s»7.«MiC " But I timU mke aii apoNS^ ^ 
jour Leixl^p9t/<^ nying ^t^y tUng M ftudi :iMMi»lia 
tha^ jb »'iqgBk)Btion wbieh mutl ^^egiidaleTattHlattiiMiltaia 
m ^loh'lUi^ flame .|x)int of law may horeaftw odour, for 
.4^«6}i; and I ahall Aeit&ro f«l»ra to^he gaoeial .^iM^ 
^li^'WhMi Is proiloaad for diflciMsk^i^ and nol tai&g l^jfwr 
'Vttme witk any thing mere bf a fdmgti nMuf^. 

Tte pite of Oied^ender 18) That die ignorai^ of due of 
iba parties to a puti^lve marriagej tof the other party having 
,bden previoiisly married t6 viotbcsr peAon stiU in life» isisa* 
levant to inff^r the legitimM^ of the ohildim of that paU^ 
tive marriage. 

TUs ilia plea eonfess^y founded on the Ganoli law. It 
is admitted that it is unQupported by tmr own hMr^^—for 
iSie gentlemen d6 not say that there is i^fealatate, BoToiie 
deddedeasefOOtbestitjieet^' Whether ilia ^vett or ill fi»nnd» 
cd, St feats altogether on tbeniithmlyi>f the Canon htr. 

I shall theref<»« begin with considering how fiur that law 
his8«ny iwlbenty m this eountiy, in a ^ues^on td which it 
IMS nelwr yet been applied by anyatatuteordecinon of our 



On Ihe Canon law^ as an enl^lened qrstem <tf jnviqMni. 
denoe 4md equity^ yoiir tordshipa beard a vary able eulo^^ 
wnplDOounoedliyinyfiiendlfrThonieon* Tomyshama 
I eonfess tfutt I am not dble to judge of the propriety of that 
ctdqgium ^ for I feaUy mi very jganrant with regard to the 
CSanonkw. I made im attempt yesterdigr to learn sobdo- 
iti^ about it, but I am sMxy taiHythat I totally flakd in 
idmngao. TheAntbodkw^^ I woe referred to waaone in 
thirty vdomes folio, into which it was ofeouiae impossibk 



l< W gt li ;iaadLilliat» jiyith ngft«d lolwaof thetii^ tb^]Mr«e 
lingm^lMMtfy at imiMwe <irilh endi cudicr* 1 1|»9: jurf^ 
ikipiH Yiishcdta^ipet tlK opinion tftwo4)€ ihMi {j^i^. 
Miiiindito mul one; ftr I migbt difmd upon kr thit it 

ittit Ike Tfvene in «r«y fm^iQukr frcmd thi^ of ibe ottet* 
/ Itiswd^ hmm«ee>>|]uit tto l^w;, beiqjto roerite. what they. 

Ei^lincL -Tbiit cipiwii» I cpiieewe^ to be quite HE^ui^ 
<^$ mad I dMdL>«ndkawar-jo s|iew» tinrt t)ie very re?ene 
k the faetyaad that the Caooii Urn k.qf auch.greatec mh 
4ksxky IS. iB«i g^<i!^ -tbaaia Sfloilnad* 

Jiy leinied fiMida ifiiib 4o4Bheir t^tlOiiBi; IH^ 1}tm 
idle CaoM Jaw is the law of Scotland ; axud^Sd^^ 7)iat koa 
jfiat , Iht Jaw. of iSn^iand^ lMi«si4oqpii8Wt ia neo^ssaiy, fisr 
^HhfBv. aniooaak fiut I ahall sbewr^hat it is not the law of 
^4ittMP.o£^ i9MM^ but that it i% atwy arate, of joon 

tqf^itherdkfisnd^Si v 

. 1£ Hhe Ganani ^w;^»aUf iMd thi^ /authoiity fiflmk'JBfjf 
vfiiiQd«yff:it.ha8,^i'abqiiUii«wei;paet^^ that ^oqie maup 
i90idd baive been tdKeti tovnake us at^uainled w:ith.it. 
^<|ianrinB» #f ftiaa dMmfftmi a«e leaceqediag^y inyqBlapt 
Yci^4neffiiiflqpivtaaM% iQ.tliia ^w of die matt^.tbe. Ca^ 
fMBi kwittiiidcaililedlgrMithafi Iba CivU:law^ webaar^. pip»- 
vfBBi90nafHtha^Bakkw;iii cmr Uiiiiwiptie^ aod.%«i$ of tW 
«ih«a ; .arid^ "wiilt dia!«wf}tif»<oft»|^<ii«iid Jf r^ Tb^mm» 
1 jkBowjusf ni»ao»f,ifAu^.h99^vfmi^fi^mi(id to ^tu^ tha ;Ca^ 
m/ik,\a^'.*ftkntJ(dj.^.i^ ia tb^Dt- 

jpilataag law4ii-4«li.qiie8tiona 4)f si aiu i i an d- lffgifim a t ian. 
irhe4mtborit]p^ AtXiowacXL^ Taant^wasjiapiet ^duuvw- 
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4edged m^s^iitry \ ami fet we ant tol^: ^Miailve*- ^ 
iMto W, wfakih it iiiflfiditto^i isbiiMfaijpispM^iiK. 
^ flK^ilig made these ge&eml reoiarks, I nhtikwiumpm^ 
oeed foS*WABider t6e aiitbDritiefl wUeii kavieibeBn l e fcweA to 
l^^tbe defenders. ' 

^ Tbe&fmnke author inferred to by cnj Aiend^-waa flir * 
tUoam emig* - It is qmte tnie^that he h^b, ^ Hq|i» 
'^'iibe jam poiMifi(ti'niigiia^iidhttc(Iieet' J pet M d U 

^< «ttnUAxiSii««ufetfMn>^ apud nids manet asetenttt, adao ut 
^ quoties a civili jure id&»det (ut wpe fit, eKtentque lifari 
'^' ficripti dedifikrentiiB juris C&^lis et CanoDici) jus eauMd** 
*< cum prseferamte.^ But your IxNrdditps will observe, that 
thali^octaiie is'quaMed by thevwcwds wbidi follow it 
'< Itaque^uoties de a^inistranda eodeiia a^tur, qui ani- 
^^ifimfttouTsefMnefieietidi suht, qui benefidis, <piibu8'lie- 
'<< Bcffida debeutiir, de advocatiodibas eedesiarun, sive'de 
'< 'jiire patrt»Mus; de tedtainenti% de matrimosio veL eontni- 
^< beadd^el^distokendo, qui leg^timi censeantur, in hia jus 
^^fbtiliSaimy niutktiB iiive aatiquaiis noomdlia,' aifiiuo s^ 
^< quimur.'' It should also be observed, that Ciaig's fad g n 
'iadu<»ition has led hinv into many errars.* It is well known 
that he passed a considerable part of Ins life in&reign and 
Ottdielic countries, which was the cause<if his making many 
mistakes as to the law of Scotland ; and,.of>the8e mintnlirff 
the passi^ which I hav« now read was evidently one ; lor 
besays, what we all know to be totally li^oimdid, that, 
where they dfffer, we prefer die Canon laiw to the CMl. 
• When Cittig carries his doctrine so fiur as:this^ I psay 
your Lordships to remark, that he di^brs in one itspect 
ifom the defenders ; for they say, that the <M^ - law is 
of no authority in England ; but Cndg saya just the re- 
irtrse t< In a diviaicn of his woric, nhich is entitled,''^ Quo 
- ■ ■ ■■ I ., . ^ ■ 
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kiinidile m Afitmniiaaii fteanifaal, et %iiq< j^u^ 
^J^Jof^imHe ttMHur,'' aild vlM^ treating 4if the ^m<4 
AlMNtknoBiLawipEi^^d, Jie.aijiiSy <<.Sd9et.4u|emhoc 
'1f:]«s ^ctnoi&caaiiiiiiiiii. lawn: ti^ onuublW.QQPlsbtlrai»^A^- 
'^^ diifipnooporam ei Efnaooparum, et prsscipiQ si de do- < 
•^.«iBi»'i^[ateiy^'4ve de «dgnwti»tii<iane lei^iini.e c degiiMtl- 
^ csram, .mt ipaaninL eeclMMurum ; uc in qii«(s|iainbu8 et 
i iiMlriflMni^bufiy.neiBpfe tn spopaalibusy ma- 
dfl^Mis, ipiiJUi ant.^gilini, et ^nuUbin.^ 
tHeM^he says thlit tbmCwooa law ia' adopted in JBoglan^ 
in ail questkniB t£ the present descriptiitin ; in shorty in aU 
«4|i]e8dkM» rdatii« Iblbe «^4^ of per^ma^ 
^ Tbe fiaA is, tba$ Cnig h'wm^^yvm^^mii^i bethaa to 
i^the h,w€i Enghad^ wd aa to tbe lair^of S0ot)an4* , He 
•give» the Cotton. Iav tbe samc^rantlieiity in b^fb^. Ibal it 
-ibaain the Gatbolic oounCries, in ivbicb bet lived and gpt bis 
^vcfltaon^ and.ii^cb bas ledUan into tbe nnstake wbiah I 
• bftTe DOW noticed. 

4 On o&er poilB of^tbis land, also^ Qw^ if ^votie wfong. 
* . He8a]ra^ tbattbe C^moii Lavir, and 4ie Beoka of the 
: Veils, see tbeoomflMit biwof Seodaod, wfaicb it is imneces- 
imxf «D say is a oeaqdete niatafce 

f Sndijure tbe e»t>xa of Cnug, all derived ftom bisfo- 
.-'fla^vediieBtioa and- foic%n babita 
' .Jt(iB not, tberefoie, from Craig, fiUtd 9B he iswitbaaoh 
•^eftoneotts m^bns, that just ideas on tbisai^gect ^^aa^ex- 
peefesd. Ymat Losrdsbifii must look to other sou«e?s, moie 
-^INuoe than bim, and lesa full of foreign views. Tbe Canon 
wlawia of bo disset authoiily in dns country. Wc^ do not 
« admk Ae :sousoe IncHn which it pmoeeds, as of any au- 
'vdKwity witb.ua. Thai it may be fdlowed as of gneat 
wdght with us, in tbe words of Stair, is true in two caies, 

•Lili.idu«»8.iMt.ia 



bav dMt M iiiiihigit • n iy rt i ih u iit i K iig Tw i wi iwij ig 
ritjr, Wmft^M^ Itit WInm it had b0mMlMMd«Mla«> 

toMieiM, it bltffi ftB gw>a%<yr4 

M» The G«aim tewvinay abo be 
in thoiecafled .whe r e umr ipoqrti tawe ncfer i 
tiiiohif qiKMieiii eMb wha»^tlie CaMn Jmt iaiEMMA Jie In 
noM just md cemiMint ^aith d^eoiiMA jHuicipka af kir 
aIldleaaol^aadettpedUMlt4ol)e«{lpfiedteihe.c^ Bnt, 
*iii^h kiat ottie^ it ia vial, liyr anj flMaos^ uaedaia^tti-aiifthD. 
tity, but orriy aa sofiiljriiig jwdea.^Aiafa'llie Jhidgca w£4lm 
eduntrj may recd^ fi«ai ihair «q«vt]r, aad ^wUah jth^gr 
imMA hate liflWiMl out^if <dMoiaBbe% hy $hair. Mm JtiMnae 
tion, weiethey Mt wveA<fattnli^b^ by iniMi|f tlwa^ 
rAidy Qfied in another i^flieBi of lawa. 

T tdttMxi^ «h«t<«he tbetrittaa o£ tlie^uaNMv liUah IfhMi 
new attempted to giee •!» this |MHt ^if Mr ThoiDaanV aigii# 
Meikt, itiay he«fkiriy filhflfeil^fr0oi fitot Xxird Slair aayi*: 
<< Oar customs, aa they hai^ariaaa viaMy faoin cqiiky^^«ii. 
«« tlttyaM'irflid^frota the Gktl, Gano^oni Sandal kMra^ftoai 
**'whieh the terms, teiiora«»d fbinMieF«heai4nreMudihar. 
<< iow6d;viid thei*efore,lfae8e<especidtytheeiYiila^ 
'< great weight frkb us, MOfiely, ia easea-nheva a flMteaaLia 
^^tyetfehned. Butttbheiaf dmelaNKahaiv^^withiWihe 
*< authority offafir, aidJdiereftrea»e driy MaahediaooadU 
'*4iig fo ^dr^eqirfity ami eaH|Nfdieiiey, Momdum imwm.-^el- 
'^ aqimmJ And though it mity«ppaar^Annft«NBelMuaiafti^ 
«^or Mr atattirtes, * that >the Paiiunieat deA «m Ae^Baril 
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wd^CaoMi kws to be .Mr <)«iry m io^ loBbi ]r«t .tlujt 

«« iifbr the iin^iide vkeK^ tke ParlitfMBt pnpcaediia. 

*» Ana tlMM|^>»itt)aaie»^fah>h^ 

<<.«imed^ « inifavCSirilMli Oonoii law, MhkktiBriUiumlu^* 

<^«> far it waa/oiir Jar bafinrs^ mndi Jei»i» the^pUeL** * 
A|m1 km I big ktnim tOvobaarr^, tbatthew is an intapo-* 
latbn, in Stair, of the words and Caneny prialed in Italies, 
wMeb seenn not to ba»e bsen in the finfc editittn* Stair 
pMiBdsi ^« AimI Ibave isMnon Sk AasOiD^galMn of tke 
#« Ganon Ifv afc tfia estaMiihaim t^^the Baateatant feligiop». 
«f :btamaa,4a dM^Pcfpiah «fauNb»il iiM bckljn in authoii^ 
^vtitive hnr ; but ainaa it-ia onfy astaaaaad « kur aa toikiMNr 
«iBaaes that vete aetad hjiimhMh mm kurigam;'' I 
pray your LcwdshttM to attend to the wmtla hMt^iaed* H$^ 
aa^ first, ihat^esa laws weraoaly to be reaaivsd ^mmAm 
hontm W icyuuni ; and» saoond, tbfit it isoiriyast^etnadtolM 
hnrkiUiqse daes wUch were acted I^it whan is 1^ 
And he proceeds : « Aad In tba rait, oidyaaodr^ofMlMia 
«< iuMnie sMse pi^iaidara th«i«of» acdtfrdk^ 
*^i>f the n^ttfit. Bat ^c^ the iUU evidettee of the^WBtmrfv 
^^ah^e is an wpreis and apedal afeatote, dedUnqg this 
^« joogdott mihgeot only to the fing% kM,^and ta no«ther 
.«< SDViereign'B laws*'' 
. M thnt tins aasounts to, is, that Ae CaoMin kw ia nsif'iil 
Ibr BOggeMing pna«|)ks of ^vany in mw caae^ to whieh 
ywr liacdibipa'^wii gei^aai^ attentian wcuU be tinned, 
if yau faadnot^tt hrip. Tt^actthatStairitfeffstois 
mtf sho^ ami I ihall tiaad ii to fowc I^irdshf p», for the 
bfNUft^^^ditf weaHMMTS. It aw}ai»adatvtte time whan 
jdie««dK>rity and infitMaa rftfae Popes warain foU vjgwr, 
Md yet «or aneestoia had 4ie a|^t to ngaet «aaiy Jaw 
which tb^ did not coneaive to be in unisbn with their own. 
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Xt^ was the stftiute 1485, cap. 4&, and b in dme Ummz 
^. That all the Kiogis Ikges live and be goi^etned by the* 
^< laws of the realm. Aon, It is ordaiBed be the Sing, b«* 
^(^cooaeiit and deliirerfBuie •of the three Estaites, that all ^bd' 
^ sindrie the Sagis lieges voCj the. i^alme Itw and be go-' 
<fivenied. under the EiogisilaweB apd statutes -of the realms 
^'lAanerlie: and under na particular lawes, nor spedat 
^^-prtviledge,- nor be na Iswes of uther <iouiitneB nor 
^^leahnes.^ *.ti 

'. This act is just as good .^videnoe, ki mjr <mind, of the 
spirit of our law, as the celebrated Nobmnua Legts Aing^m 
muiare of the Barons. of England was of theirs; and it is 
ako quite ngreeaUe to.the /iootrine ^ef Stair, who says, that 
die Canon law is of no authority, cnoepting where it baa 
been acted on, or where it has beeniciCQgnifed to be law 
by «our ancestors. . 

Stair also says, *' espedally the Civil law"" has. gr^at wagM*. 
with us, but according to the doc^^e of; Cmig it has less 

than the €aQon law. ; ,sd 

V* Tbwe iamodier ^passi^ in StiKur^, which I shall tafae 
tbfii Ubeity of needing, as to the matter of marriage, where 
fas.prefers 4be Civil law to the Canon. . '^ For dearing 
«f whereef ocMisider, that it .is not every consent to the mar* 
^ ried.state that makes matrimony, but a consent de jpr/t^ 
<< MffoA^ and not a promise defuturo nuUrimonio: for this 
4( promise is only the espousals, which are premised to mar*^ 
<< nage, that so solemn im act might be with due deliben^ 
<<.tion. And ther^bre, though as other promise^ and pac^ 
** tions, espousals are naturdlly oUigaftory, and effieoual 
'< also by Uie Canon law, whereby the eepoused person 
^^ may be oompdled to perfect, the marriage, uu^l^ss. there 
^ arise some eminent disoovcay, of:the comiptioh or pollu- 



^ tfioit of dtfef party, or dd««;t ordefinaity xbMa^ sTcfc^ 
^ ness or accident ; yet by the Civil law^nhere is place (ot 
'^ either piurty to repent, and renounce the espousal^ whidh 
<* 18 also the custom of t^s nation : for marriage uses not 
^* to be pursued before solemnization rdma tntegrU^ ' So' 
^ that the marriage itself consists not in tfte prcMuis^, but 
'< in the present ooasent, whereby they aoeepf each other 
** as husband and wife.*" 

Here your Lordships see, where the two laws Bold oppo- 
ttte doctrines, we are told by Stair, that our Ikw gives the 
preference to the Civil. 

Mackenzie's doctrine oifthe general point is quite the 
same. He says •, " The Popes of Rome, in imitation rf 
^ the Civil law, mad6 a body of law of their own, which,^ 
^ because it was compOed by churchmen, was called' the 
' ^ Canon law ; and diough it has here no positive authority^ 
<<te being compiled by private persons at the desire of the 
^ Popes, especially since the Reformation, yet our eccle* 
^ aastic rights were settled thereby before the Reformat 
'^ tioh ; Bhd because mainy things in that law were founded 
^ upon material justice, and exactly calculated for all 
^churchmen, therefore that law is yet much respected 
.*< among us, especially in what relates to conscience and 
«< ecclesiastic rights." 

This passage completely coincides with the opinion of 
Stur, that the Canon law is of ho authority with us, ex- 
cepting secundum honum et aquum. 

I conclude, therefore, according to Stair, 

Irty That the authority of the Canon law is inferior, with 
lis, to that of the Civil law. 

2c%, That it is only where it was acted upon, when it 
was in full vigour, that we receive it as of any authority. 
^ •' ■ " ■■ ' ■ -• ' • '■ - — n 

• It. !. tit, 1,^«. «. -' 
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Sffy, That in oU other caaes, where reciirreoce is ip|^ 
fo the CeQoa bw^ H is ooly doqe as to a souvce f|tim wbjiiili 
eqifftable 4pctiines miiy he derived> apd whk^ ma; be 
received or not, m^i^ng to. the sound dwretion of thu 
judge- 

This b the who]? empunt of the authority of that law, 
4« laid down by Stair, and aU the subsequent writers w 
our law. 

J shall now qsII your Lordship* attention to the authority 
vf the Canon law ia England, and I shall shew that it is of 
more authority there than in this country ; and| for this 
purpose, I will read 4 passage fipm a book, than which no 
higher authority can be quoted on the law of England^r— I 
mean Hales^s Hipltory of the Common Law ; and I pray 
ypur Lordships to attend to the wonderful rimilarity he^ 
tifeen his doctrine and that of Stair; and, at the tuapp 
im» that he agrees with Stiur, your Iiordships will b^ 
perceive how completely he differs from Craig. He says \ 
** But I hdve, for the following reason, ranged these 
** hiFS among the unwritten laws of England, viz. b^ 
^ cause it is most plain, that neither the Canon l&W nor 
*< the Civil law have any obligation as laws within thif 
** kingdom, upon any account that the Popes or Emperorf 
*' made those laws, canons, rescripts, or determinations, or 
V because Just^man compiled their corpus Juris civiUsj and 
^* by his edicts confirmed and published the same as autb^V' 
^^ tieal, or because this or that Coundl or Pope made those 
^' or these canons or defsrees, or becau^e Gjratian, or Gre- 
*f gory, or Boniface, or Clement, did^. ^ much as in them 
** lay, authenticate this or that body of canpns or ins^tu- 
^^ tions; for the King of England does npt realize ^any 
** fctteigii authority, as superior or equal to him in this 
«« jasil^m^ prither do any km of the Fopejor Emperor, 
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-uihvym^mM^ bind here: bm^Il tb^ itiMigrii t}iat 
*< ^thev Uie Fapalor.Iinptml Uwft hitve obtamed in ttda 
M kiia^oiOf is only because thoy have be^ received and 
^< admitted^ eitber by the oonseni of Parliamenv uid so «ro 
<* part of the sUtute laws of the kingdom, or else by ju»^ 
^ memorial usage aodcuslom in somii pifrlicidar cas^ and 
** eourtSy and no otherwise; and, ther^ore^ so far as sueb 
<< laws are reoehred and $Uo wed of here, so far they obtain, 
<< and bo fiurthcr ; and the authmty and force they haw 
<< htre^ is not founded on or derived frmn tbemseives ; fpr 
** they Innd no more with u% than< our laws bind ia 
*< Rome or Italy* But Xhsk autb<»ity:is finmded merely: 
*< on their bebg admitted and received by us, which iio^ 
^* gifw them their authoritative ^senoe, and qualifies their 



. In a subsequent passage,, he mentiona the Courts iiv 
whidi the Canon lnw is Deceived, vis. all eoclesiastioaL 
Courts; and he psooeeds * :— " The rul? by. which they pnK 
*< oeed is the Canoalaw, biit not in its full latitude, and 
•< cmly sa.far as it stands -uncocreGled, either by contrary: 
<< acts of Parliament, or the conunon law and cuatpm^oif 
** Eng^and^. for.ihere are diver? canons, made in an^enl» 
•^ tisMS, and deoretals ot the P<qpes, that never were ad^ 
*< mitled heie in Eii|^and» and particiiUurly in relation tp^ 
<< tythesi many things being, by onr laws, piivilqg^ from 
*< tythes, which, by the Canon law, aie cbnigeable (as tim* 
^* her, orey coals^ &c.), without a sptoial cnstpni ralgeoti^g. 
«*^then^thesmmUk'' 

Compare the two autfaom lageth^, an^ y<HHr I^oedahqpa 
W9ll see that the doctrines of Steir 9nd BaW tomptetelyr 
CDineide and ugne. There is a wimdeefnl OBoHmtj he- 
tw«sn them, and I hav« no doubt that they wrete theiF 
two hooka walhout any aonoect together* 



""^^obflkcel^e, fdao, Uiat yoiir LordflUpemiisrbe'^lsfi^^ 
rmbltiifit I have now read, that I was right in sajrhig thac 
theCai^ law is of , mqfe' authorily in Engladd'tlmti ill 
Scdtland : for Stair says, that it is only an authority here,' 
in those cases in which it was recognized and acted upoti 
when it was in full v^ur. But Hales again says^ that, in 
iheConsistdrial Courts of' England, it is feceived- as hl^; 
unless there be some contrary law, which shews that nior^ 
faith is given to the Canon law in England thm in Scot- 
land. In England it is received where U u not coairary 
to law, and here it is oidy recrived where it has been ex- 
priessly recognized by a decision of this Court, or by act of 
Parliament. • ' 

The same propoadon is clear from other aoorees. V 
might eanly mention many examples of this. Eor instance,' 
As to sponsalia, ure have ejected the Canon law altogether, 
and, have adopted the Civil law on that pmnt The Gaaoa 
law bound parties to eaeh other, bv means of spoasiia; 
and youx* tiordships know, that^ till die passing of the mar-* 
riage act in England^ sponsalia were as binding wilh> theilf 
' as mariia^ itself; while, in Scotland, where the dtfendensf 
maintmn that the Canon la^ is all-powerful, we never, at 
any one time, adopted their law upcm this point; In^ inr 
preference to it, we had recourtt to die Civil law. Here A& 
dbfender^s doctrine is qiute the reverse of the truths. On' 
this pointj the Englirii pay much more respect to die Ga;*' 
lion law than the Scbtdi do» 

As to the doctrine of divorces, also, we have ne^nr fol-' 
kiwed IJheCimoti law. ' By the Canon bw, no divevo^'is 
permitted excepting a mensa et ihoro. That is ako dbr 
hw of En^iond to this day, but it never was the law of 
Scotland ; and we have hef^ as well as jn other impoftanitr 
particulars, rejected the authority of the Canon law* 

I cannot eveafind any one insMUQce in ^whidi. wehaye 
adopted t|ie Canon law in preferHice to the Civil. But 
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it k nid by the dtfenders, that we adopted our doettine of 
legitimatioa p^r Mikegtim^ ma^mtmhtm^ from that la^. * 
B14I9 if. your Lordsh^is will look into what is stated by Staiir 
and Erskine upon this matter, you will see that we boi*« 
rowed that. doctrine also fnxn the Civil, and not from th^ 
Canoalaw. The Canon law did the same thing it is true; 
but we got it from the Civil law, its original source, and 
not from the Canon law. 

The Canon, law, therefore, is of more force in England 
than it is here. That is a consideration of great conse- 
quence in this case, where your Lordships are called on to 
giTe efiect to a rule of law, on no other ground than 
that it is a rule of the Canon law. Merely as such, it 
. ought to have more effect in England than in Scotland* 
But, as it has no effect on this point in England, your 
Lordships will judge of its force, and say whether it ought 
now, for the first time^ to be adopted in a court in Scotland. 

That, in this matter, the Canon law is not th6 law of 
England, I should think, is sufficiently made out by Sir 
Samuel Romilly^s opinion. Upon this head, I need not 
detain your Lordships; but stillj as the defemlei^ have fe- 
fen^ to an Engfish case, in aid of their plea^ it will be 
proper to> take some notice of it. *' A woman Was supposed 
*< to many A first, and afterwards, during his life, to maiw 
<< ry B ; and, in a cause of jactitation of milage in the 
<< spiritual court in Ireland, the first marriage was affirmed ; 
<< iHit, on an appeal to the Delegates in Ireland, the same 
<< was disallowed, and the second marriage adjudged good. 
*^ By the second maniage there was iisue, but none by the 
«* first" 

*< Andnow there was a petition tc/ttL commission of re* 
** view to reverse thia last sentence of the Delegates in Ire- 
« land- 
** liovd CHANCELX.OB EiNO.--**A coimttisrion of review 
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*^ iBWta matter of right, but purely ia the diaateAon of 
.*' the Crown ; and there b^i]^ issue by the last marriage, 
^^ and none by the pretended first marriage,, this oonnasis- 
/^ sion of review tends to bastardise and render illegitimate 
^^ the innocent issue by the la^ marria|^, which ought :BOt 
<^ to be favoured ; so that I am agmist granting this com-- ' 
^^ mission, and shall advise the Crown accordingly.^ 

On attending to this case, it is quite astonishing to me that 
the defenders should have quoted it as an authority. The 
question decided in Ireland was one not of law^ but of eri- 
dence ; as to whether the first marrii^ was a good on^ or 
not, and the Court of the Delegates dedded, that it Was not, 
and that the second was. When it is brought to appeal, 
does Lord Chancellor King decide it upon any principle 
of law ? By no means. He refuses to aitertain the ques- 
tion at. all. He says it is merely matter of discretion to 
' review such questions, and he refiises. to consider it at 
all. If he had considered the case -in a legal point of 
view, his decision might have affcnrded isome kind of autho- 
rity to the defenders, but your Lordships will attend to 
what he did. The question was as to the granting a com*, 
mission of review in a matter of faet, which- had been de^ 
termined by the inferbr. Court What was the refusal 
of Lord King to grant that commisaon founded on ? 
It was just because he held a quite different view of the 
law, from that which the defenders now wish your Lord- 
ships to believe that he did. He says. You the Delegates 
have decided the question in favour of the second marriage. 
If I enter into a consideratioQ of the matter, I may be ob- 
liged to decide it in favour of the first marriage, and that 
would bastardize the issue of the second. And as I don^t 
think that would be equitable^ and as I have pow^ to fe-. 
fuse to examine it, I won^t entertain the question at all. — 
I submit to your Lordships^ that this is a case of all others 
the most hostile to the defenders^ argument. 
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I may also call your Lordships^ attention to a case in 
Coinyrfs Digest, which was not read by the defenders' 
CQunsel, which shews the opinion of the lawyers of Eng- . 
land, and how widely different it is from that which is 
now attributed to them. The case to which I allude, I 
do not ^ve as by any means determining the present Ques- 
tion ; but I consider it valuable, as shewing the ideas which 
English lawyers entertain on a point which closely resembles 
it. It does not relate to the children, but it shews the 
estimation in which the wife was held*. ** If a wo- 
*' man marry a second husband, living the first, and the se- 
*^ cond not privy, she is, during the cohabitation, to be con- 
** sidered as a servant to liim, and he is entitled to the 
** benefit of her labour.*" 

This is pretty strong certainly. We are not here carry- 
ing our doctrine so far ; but your Lordships are gravely 
told, that the son of a woman who is considered in Eng- 
land as the servant of the father, is to be considered as a 
lawful child. 

I am now, in the second place^ to proceed to consider the 
particular doctrine of the Canon law, which has been 
brought forward by the defenders, for I have hitherto been 
treating of the general authority of that law. And before 
prc^eeding to a more particular examination of the defen- 
ders' plea, it will be of some consequence to ascertain what 
the Canon law is upon this subject, for that seems to me to 
be a matter of more doubt than the defenders are or afitect 
to be aware of. 

In order to give effect to this argument at all, the ca- 
nonists held, that the second marriage should be a regular, 
public marriage, celebrated palam et in facie totius eccUsiw. 

* Comyn, voL H. p. 76. 
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If this had not been the case^ then all effect was denied Xa 
the marriage by the Canon law. 

four Lordships will find this proposition laid down by 
Gujacius biiiiself, the learned author so much relied on by 
my friend Mr Thomson in his pleading; Even in the pas- 
sage which he quoted^ he says that the marriage was made 
** palam in conspectu ecclesiae." And he says »-, ** excuaa^ 
. ** ia earum ignorantid non est qui dam rem gerunt. Cur 
*^ enim clam ? Qhia sentiunt subesse periculum, aut im- 
<^ pedimentum^^ aKquod^ Nihil ergo praetextus ignorantise 
*^ eis prodest, quae non est probabilis, quas afiectata est po- 
^ <^ tius. At si factum matrimofiium palam in conspectu totius 
^^ ecclesiaSrexSaxDSL^ postea emergente, et patefacto impedi- 
^ mento, aliquodiTortium intercesserit ex sententia ecclesiae^ 
** interim ex eo concepti^ non tantum nati, sed etiam con- 
*^ cepU liberi, non sint 31egitimi. In iis^ qui palam rem 
^ gesserint ignoranUa excusatur :: scienms autem non ex* 
^* cusantur, etiamsi palacm coierint matrimonium : Mul- 
*^ turn interest, quid fiat clam, an in propatulo : quaequid' 
*^ faciunt palam, etiamsi' quod' faciunt non sit legitimtim, 
** tanquam errantes excusantur, aut mitins puniuntur : qui 
** dam, tanquam contumaces gravius ceercentur. Ult. de 
" rit. nupt ubi differentiam facit inter eos^ qui scientes, et 
" eos qui ignorantes in incesti crimen incidunt.'^ 

Here, then, the doctrine is clearly faiJdown, that, in or- 
der to raise the plea of bona Jid)sSy the marriage- must be 
made in the face of the whole Church. In* the present 
case, the marriage, in one point of view to be sure, was not 
a private one, but in another it was. And I ob\j le- 
quest your Lordships to say, whether, in such a case as this^ 
the Canon law would have given any effect to the plea of 
Ikma fides. 

* Page 271, ad c«];v U. de Clandestina defponsat 
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. Another doubt also occurs, which I must state to your, 
liordships. It is a disputed matter among the Doctors 
«nd Commentators on the Canon law, whether the children 
of I such a marriage are legitimate^ in regard to the parent 
who is not in bonajide, as well las in regard to the parent 
who is. By many they are held to be pro parte IfgUimi 
yro parieiUegitimij and this dispute is referred to by P'A- 
uesseau in the very same pleading quoted by Mr Thom- 
son^. In the text he says, ^^ La difBculte a paru plus grande, 
^* lorsqu'elle nVtoit que dans une des deiix contractants ; et 
<^ dans ce cas quelques anciens glossateurs divisoient Tetat 
^* des enfants, en les regardant commes legitimes par rap- 
^^ port k Tun, illegitimes par rapport k Tautre. Mais il 
^^ etoit absurde qu^un meme homme fut partim legitimus, 
^* partim illegitimus." 

But in a note on this passage it is said, ^^ II ne s^agit id 
"^;que ile Petat et de la quality de legitime, et non de la 
^< question de Sjpavoir, si dans ce cas ces enfants succ^ent 
^< 6galement^ eelui qui etoit de mauvaise foi, comme a 
^^ celui qui ^it de bopne foL C^est un jxunt qui h^avoit 
^^ pas et^ agit^ dans cette cause."" 

-Further, your Lordships > will observe, that JD^Aguesseau 
gives no opinion, excepting as counsel in the cause. But 
the matter now in dispute was not there decided or argued, 
and, in the note, he must be held to have given a more im- 
partial opinion ;.and there he puts in an express caution, that 
he had only been speaking to the qucestio staius^ and not to 
the right of succession. He therefore just leaves the question 
where he found it, as a matter of great doubt, among the 
writers on the Canon law. This is a most important doubt 
4n the present question. Ijt goes to the very root of the 

yol.1v. p. 279. 
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nialtt^; for it is the right, to the estate of the mala fide 
parent that is now in dispute. 

The defenders have required your Lordships to throw 
this doubt altogether out of view, — to adopt the Canon law 
dephno according to their account of it, — and to apply it to 
a case of a totally different kind from otie palam et in fa- 
cie totitts ecclesice. In short, you are totally to disregard 
this most important doubt, which they must admit to have 
been entertained by many of the writers on the Canon law. 
And on what authority do they require yomr Lordships to do 
so ? The first authority to which they refer, is that of the 
Regiam Mqjestaiem. And by it, we are told, not only that 
the general reception of the Canoa law is proved, but that . 
this particular rule, and the reception of it in our law, is 
also. made out. I shall select the passage fpunded on by the 
other party ♦. " Idiem dico, si fuerit ab eo separata prop- 
*^ ter parentelam. Et tamen liberi ejus possunt esse hsere- 
*' des, et de jure regni patri succedent, jure hsereditario." 

Now this passage certainly, in cases of divorce obparen- 
telaniy lays down the defenders^ rule. !But your Lordships 
will observe, that even, according to the law of England, 
such a marriage would not he null, but only voidable ; and ' 
therefore this passage would be good law even there. That 
law, when relations intermarry, even without the excuse of 
hondfdeSy does not hold the marriage to be null but only 
voidable ; and while the marriage stands at all, it is held to 
be good to all intents and purposes. Until divorce, both 
children dnd parents have all the rights consequent upon 
the most lawful marriage ; and if one of the parents die be- 
fore divorce, no divorce can be got at all, and the staiua 
of the children becomes from thenceforward unimpeach- 
able. 

• Lib. ii. cap. 17. sect. 74. 
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I submit, tberefbte, my Xjocde^ that what is stated by my 
learned friends as the law ofSootland, appUoable to the pre* 
sent case, is: truly the lawcf England, not applicable to the 
present question^ but to one of a difiWent kind altogether. 
There are thus, twof^tal objections perfectly sufficient for my ' 
purpose. One, that it is not the law of Scotland, th&othep, 
that it does not apply to the question. 

To shew your Lordships how far the Regiam MofestaUm 
can be held as stating the law of Scptlaad with regard to 
marriage, or how far the Canon law was received by the 
law of Scotland, I may refer to chapia: 51. of the same book^ 
entitled, ^^ Qui Filii sunt l^timi,"" where it is said: ^^ Ck> 
^^ ca hoc orta est quaralb. Si quis, ontequam pater ^t 
*^ matrem ejus desponsairmt, fuerit genitus et natus; 
^^utrum talis filius sit hceres legitimus; cum postea pateir 
^Ville, matrem ipsii^ desponsaverit? Et quidem licet se* ^ 
^V cundum Canones et leges Romanas talis filius at hseres 
^^ l^timus.^ What is the Jaw of Scotland on this matter ? 
^VTamen secundum jus et consuetudinem i^ni,.nuUo mo- 
^ do in hsereditatem, taaquam hosres sustm^xi potest, oec 
^' hsereditatem petere." 

Here your Lordships are told, that legitimation per 
^sequfiUM mairimomum is totally rejected* In sh(Hrt, this . 
is just a statement of the law of England in those days on 
the subject of marriage, in both cases the Regiam agrees 
with the lawof iEngland, and. 19 both it is totally oootrary 
to the law of Scotland. 

Lord Ju8Tic£-Gir]B&K.— Were not. the laws of England 
and o£ Scotbmd at that time the same, with r^aid to mar- 
riage? 

Mr Gillies.— Not for any 'thing that we know. The 
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ittvrs of the two countries must be presumed to have been 
the same then as they are now, for we know nothing 
to the contrary. This is just a statement of the law of 
England, and it is quite adverse to every authority that 
we are acquainted with in the law of Scotland. 

Another great authority to which the defenders have re* 
ferred on this subject is Sir Thomas Cr^g. I do not mean 
to go over all that be has said on the matter, but your Lord- 
ships will find it on pages 370, S7I, and 372. 

He first states the Civil and Canon laws, and then he 
adds, with regard to the law of Scotland, certain words, 
to which it is material that your Lordships should attend : 
*^ Hfiec sunt quas de bastardis tarn jure Civifi quam Ca» 
'^ nontco, quo hodie utimur pr»sribuntur.^ 

Parties differ as to the meaning of qui>Aodie txfimur. 
The defenders 8ay< that k refers to tiie Jus Canonicumywad 
inot to the Jus CivUe^ and that Craig^s. meaning was to pre* 
fer 'the one of tbon to the otber. What I submit to your 
Lordi^ps is, that in every rule of fair legitimate construe* 
tien, quo hodie utimur refers here boih to the Civil and to 
the Canon law. 

T)ie inference from this is very important.^ If we are 
right in our interpretation of the passage, it fdtiyws, that 
the whole of Credos doctrine is fundamentally erroiieous,^ 
and must, of necessity, be entirely disregarded ; because it 
is admitted, that the doctrine, of which he speaks, was re^ 
Jected in the Civil law. 

But whether the passage jbe interpreted in this way or 
not, is really not of much consequence ; for it has been 
fihewn already, that, from his. foreign education, Craig 
iranked many things among the laws c^ Scotland which he 
^ught not to have done, and therefore his unsupported opi- 
fupn-can carry very little w^^t 
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Lord J^friSTicft^iJSKX.-*! think quohoiieutmurafpliiH 
to what goes before both. 

Mr GiLUBs.-^! eoaceiire it apfAes.to bodi. 

. Lord- JasTrcs-CLERK.— I don't think io. 

Lord MSADOWBAXK. — ^No : He says habitually Jus Ci^ 
vtfe, Jus Canonicmn '; he does not sayjurcu 

Mr GiLLii^s. — I do not hold it to be of much conse- 
quence. There are many errors in the law, as delivered by 
Sir Thomas Craig, which have been detected by later 
writers. 

T will not trouble your Lordships at this hour, with. 
calling your attention to the particular passages of Stair, 
Bankton, and Erskine. 

Stair * merely states this doctrine as the ofMuion of Craig 
and the Canonists, and your Lordships will, at the same 
time, take into your consideration the passages which I' 
fiMrmerly read to you, as to his general estinfiatioQ of the 
Canon laiw. I beg you to consider the two passages 
together. The naturd inference to be drawn from them 
is, that Stair did not hold this rule of the Canon law 
to have been admitted into this country ; for it does not 
fall within that class of cases which was introduced and 
Iteted upon when the Canon law. was in full vigour, which 
he says are the only cases in which it can now be admitted 
as an authority. 

I leave Erskine and Bankton to your Lordships without 
any remark. 

' ' I ■■ '■'■ ' ' ■ .1 . ■ . . ■ " . . - ■■,...* 

* Book Ui t. S. sect. 4f . 
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the oidy decided case which is in any respect apptieaUe 
to the present, is that of Campbell of Carrick, which has been 
already read to your Lordships, and there you have only 
the obiter cUctum of a minority of the Gourt Bat no de- 
daon was, or could be, pronounced in that case, applicable 
to the present question. And the case having gone' to the 
House of Lords, the interlocutor, which, after all, was 
founded merely on a personal objectioo, was altered, and a 
proof of the first marriage was allowed. And, if I remem- 
ber rightly, the second marriage was ultimately found to 
be proved, while the first one was not. 

Lord MEADOWBAsnc.— It . is stated on high authority, 
that the real question there was the quastio status, and it 
was held to be quite clear, that nothing whatever could 
bar a party from proving her status. 

Mr-GiLLiBS.— *It is more particularly necessary for your 
Lordships to attend to one point iA that case, which was 
very different from the present, and a point which is not 
setded by the Canon law at all. Both of the parties in 
that case alleged that they had been married. But Mrs 
Cochrane, who claimed to have been the first wife, did not 
pcetend that she had been married in Jade eedesiof'^tor 
she rested her whole case on an endeavour to make out a 
marriage by facts and drcumstances. 

A party who marries another^ in the belief that therewas 
no prior marriage, may have some excuse, if the first mar* 
riage was a private one, or if it was only made out by fiicts 
and circumstances; but there can be no sudi excuse, 
where the first marriage was celebrated publidy, or in 
Jiacie ecclesia; for though parties might, de facto, be igno- 
rant of it, yet, as every one is legally bound to know 
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it, there could be no room for legal diffi^lty in the matter, 
A^d,inyLords» I really, after all, do not know how far the 
Canon law applies to this case at all, — ^fer, while the CanoB 
law declares the second marriage to be good, on account of 
tlie party^s bona fide ignorance of the first, we are left 
quite in the dark as to the nature of the first marriages in 
those ciases in which those judgments were pronounced. The 
prior marriages may have been private ones, in aU thosi^ 
cases in whicl^ the second ones were held to be good. 

Lord Justice-Cl£rk. — ^Did they hold private marriagea 
to be good in any case P 

Mr Gillies. — ^Yes, they Held meresponsdlia to be aA^ 
binding and effectual as an actual marriage, — and my friend 
Mr Cranstoun tells me just now, that private marriages were 
just as good as public ones. 

My Lords, I do not know, that, in the rescript of Ifino>- 
coit III., there is any thing to shew that the first marriage 
was a piibltc one. Your Lordships are therefore called 
upon to go farther with the Canon law than it is yet 
|»ovedthat the canonists themselves ever went In the 
present case, the second marriage was a public one de 
' jure J no doubt, but, dejacto^ it was quite a private one ; 
an^ when the Canon law, as has been seen, reprobates 
the plea of bona fidesy in cases of the second marriage 
being private, can your Lordships believe that th^ would 
have hdd this to be a sound plea, at the instance of any 
person pleading upon a marriage, which was private defac- 
40?' 

In «hort, in either view, — whether with regard to the first, 
or with regard to the second marriage, — we are totally igno.- 
rant how the Ouion law really stdbd in such cases as the 
present ; and your Lordships are now called on to apply 
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that law to a case in which, if Inoocent III. himself Wero 
DOW sitting in judgment, it is more than probable that he. 
would refuse to do it. 

All-poweriul as the defenders hold the Canon law to be, 
there are points of it which I conceive they would hardly 
venture to press upon your Lordships. 

Firgt^ I see it is an express doctrine of the Canon law, 
that a woman who bona fide marries a man, whose first wife 
is alive, cannot recov^ her dower : — ^her children are to be 
legitimate, but she herself has no redress.-— Is that a doc- 
trine of the law of Scotland ? 

Another rule of the Canon law is quite coninstent with 
this ; indeed, it almost necessarily follows from it. It is 
held by all the canonists that the issue is legitimate, in cases 
of rape, for there the woman is quite in bona fide. Is that 
a doctrine of the law of Scotland ^ 

Another rule of the Canon law is contained in the 
Decretals*. I will not read it, but the title gives a 
very good account of the whole chapter, ^* Matrimonium 
<* separatur propter adulterium mulieris : et si vir postea 
*^ fbmicetur, redintegratur.^ I presume we shall have this 
rule introduced into the law of Scotland, and it will have 
very important effects. Why it should not, I am not able 
to figure, if there is any force at all in the princi{^ and 
arguments upon which your Lordships are required to re- 
ceive the doctrines of the C-anon law in the matter now be- 
fore you. 

But, I submit to your Lordships, that the Canon law is 
not the law of Scotland, nor of any civilised country, in 
which the authority of the Popes is not recognised, as 
bfallible; and cm this point I beg you again to con- 

• CorpiH Juxii CftDonlctt, lib* iv. tiU 19. cap. &. 
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ttder the parallel which I formerly drew between the wrifei* 
ings of Lord Stair and of Sir Mathew Hale. 

If any decision in point to the present question could be 
pointed out^ your Lordships would give due weight toit ; but 
it is not maintmned that there is any such. The case; there- 
fore, is entirely open, and, consequently, it does not be* 
long to that class of cases in which Lord Stair says the Ci^ 
non law was received and acted upon by our courts, when 
it was in full vigour. And, therefore, your Lordships are 
to conader, in the last place, if this is one of those cases in 
which the rules of the Canon law ought to be now adopted 
for the first time, as being secundum bonum ct aquum. 

As to the principles of law, I conceive that the rule here 
contended for by the defenders, is quite at variance with 
every principle of the law of Scotland. It is clear, that no 
legal deduction, and no legal effect, can follow from any 
thing which is quite contrary to all law. Here the legitimacy 
of the child is said to arise from a marriage, which, ac- 
cordihg to our law, must be admitted to be null and void. 
But we admit of no legitimacy, excepting through the means 
of a regular, or rather of a legal marriage ; and this mar- 
riage is utterly/null and void. 

The defenders have affected to misunderstand the doc* 
trine of the law of England as to this point of the difference 
between null and void, and to apply to a null marriage 
those rules which in England are only applied to a voidable 
one. 

Lord Justics-Clebx.— I wish to know the principle on 
which the English law holds, that a marriage with a man^s 
mother (h: his sister is good till it is reduced, and yet that 
a second marriage, standing the first, is not good. We all 
know the meaning of the words *^ null, and voidable,^ but 
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point of principle, as applied to the law of marriage ? 

Mr GiLLiEs.r-The fact is the great matter here, my 
Lord ; for it is only by way of illustration that the matter 
comes in at a^; As to the cause of the distinction. — The 
■rule was introduced at a time when the Pope had com- 
.plete authority in England. — ^He could, by means of a dis- 
pensation^ enable any man to marry his mother ; but he 
^could not enable him to marry two wives at the same time. 
He could dispense with the crime pf incest; but he could 
not ^spense with bigamy. 

Lord Meadowbank. — ^Was not our law of incest intro- 
duced prior to the Reformation ? 

Lord Newton. — I am not sure but that the distinc- 
tion, the meaning of which is asked by my Lord Justice- 
Clerk, may be owing to this,— that ntarriage is a sacrament 
by the Popish law ; and, I suppose, the Popes could not 
dispense with a sacrament, though they might dispense with 
every thing else. 

Mr Gillies. — The fact of the distinction being made 
out, is all that we contend for ; because the fact is enough 
for our purpose. If we can shew that this is a null marriage, 
we must gain our cause. 

Another rule of law is, that TJnusquisque contraJiens pros- 
sumitur scire conditionem ejus cum quo contrahit Now, 
in the case of the firs^t marriage being a private one, the 
lady might have no means of knowing the fact ; and the 
Canonists may have held that that was a sufficient excuse. 
But', in the case of a public marriage^ she might have 
known it ; and, at any rate, the law would hold that she 
was bound to know it. 
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Another thing whkb x^iHres to be noticed^ m the ,per- 
son in whose behalf the bona jides is pledded. This is a 
case where the benefit is asked from the hckta fides of otke 
person, in favour of a di£Perent party altogether,-— in favour , 
of the jcant child of her who was not, as well as of him who 
was, m bonafde. But bona fides is not peculiar to. the child- 
ren of such persons as this. We all know that all children . 
are in bona fde. It is impossible that a child should b|e 
otherwise. The hard situation of bastards, who are punished 
for no fault of their own, is what every man of every feeling 
or reflection inust be struck with; and yet no man ever 
thought of pleading bonufdes in favour of them. And what 
is the principle on which we have any bastards at all ? Why, 
as they are all equally innocent, do we make any dis- 
tinction between them and lawful children. I can see but 
one reason, and it is one which ap{dies with equal force 
to such children as the defender. It is to encourage mar* 
riages, and to discourage and check, as much as'posable, 
the pernicious intercourse of the sexes. And it is a very 
.pow^ul check. Persons whom no other motive can re- 
strain, who are utterly regardless of the ccmsequences to 
themselves, either in this world or the next, may yet be re- 
strained by the consequences whidi it b to produce on their 
children. This seems to me to b^ the foundation of the 
rule by which bastardy has been introduced into the law of 
Scodand ; and from which it is recognised as the law of 
every Christian state. And is there any thing that attaches • 
to the offspring of such a marriage as this, which can in- 
duce your Lordships to do more for them than you would 
do for any other natural children ? I humbly apprehend 
there is not ; and that no plea can be advanced in favour 
of the one, that would not just be equally strong in favour 
of the other. / 



Your Lordship&i on this oociunoD, are» in sotne measurer 
nttiDg as legislators ; and you are called on to say, whe^ 
ther certain rules ought to be introduced into the law of 
. dcotlandi <Mr not, whidi, certainly, never were received be- 
fore. And reaUy the views of expediency, analogy and 
principle, strike me so strongly, that, if the matter was to 
be brought before the Legislature^ — and, if a bill were to 
be introduced into Parliament,, declaring, that the children 
<rf^such marriages as this were to be held legitimate, I 
think the title cf such a bill ought to be,— An Act for the 
Encouragement of Adultery. 

Your Lordships will consider, what the consequences 
would be. They were very ably pcnnted out by Mr Jefirey. 
A man wanting to disappmnt his daughter, or his brother, 
or any collateral relation, or even with no other wish than 
a very common one, of having heirs of his own body, may 
just change his name and place of , residence, and marry 
women in all parts of the country, all of them capable of 
britiging him children who will be lawful. Or he would 
have no occasion to be at the trouble of marrying. A man 
mav keep mistresses all over the country, and he may mar- 
ry any one of them after she has brought him a son. And 
that marrying in dii^ise in this way, is no new thing, 
your Lordships all know. You all recollect the story of a 
Nobleman of high rank, who adopted a different name ; 
and, in the charak^ter of a farmer, married a farmery's daugh- 
ter. It is true, his Lordship did this from romantic^ 
and not from improper, motives ; but what is to prevent 
other men from doing it with the very worst motives. 

Lord Justice-Clerk.— His Lordship was concealing 
himself during the life of his uncle. His acquaintance 
with his wife was accidental. 
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Mr GilLiKs. — But there is eipress ieviclence that ihd 
Legislatui^e of this country has no idea that any such plea 
as this can be maintained, or, strictly speaking, there is evi» 
dence of their being satisfied that it cannot. I allude to this 
statute ISth Geo. III. cap. ll., to which I must pray your 
Lordships to attend, and then I shall have very little more 
to say ; it is entitled, *^ An act for the better regulating the 
" future marriages of the Royal f'amily." And the enact- 
ing clause is in these words : *^ And be It enacted, That no 
** descendant of the body of his late Majesty, King G«orge 
" the Second, male or female (other than the issue of 
" Princesses, who have married, or may hereafter'mariy, in- 
*^ to foreign families), shall be capable of contracting tnatri- 
'* mony without the previous consent of his- Majesty, hlsr 
" heirs or successors, signified under the Great Seal atut 
*^ declared in Council (whieh consent, to preserve the me!* 
" mory thereof, is hereby directed to be set out in th^ license 
^^ and re^ster of inarria^, and to be enterei in the^bboks 
^^ of the Privy Council) ; and that every mart iage (k mabri* 
^^ mobial contract of atiy such descaidant, without ^\XcH 
'^ consent first had. and obtained, shall l)e null arid ^id, td 
" all intents and purposes whatsoever.'' ' ' - 

There is not one word here as to the legitimacy or ille^ 
gitimacy of the offspring in such a case as this, if any of 
the descendants of King G^rge II. should choose to dis- 
.obey the prohitntion. And your Lordships will atteikd 
to the consiequences which might follow from the k^terpr^-^ 
tation of this law in Scotland, under the doctrine now mikki*' 
Uiiii^ by the defenders: '' 

I hope I may without offence, for I am sure . none is 
meant, put the ease of a Prince of that illustrious family, 
whom I shall suppose to be already married^ and to have a' 
daughter by his wife. Let me suppose that this perton^-' 
age shoiild come down to Scotland as Colonel Hope, or 



ISO 

Golonftl Anything, and here, in d^at assumed character, 
mtory a woman, who might bonajide believe him to be 
unmarried, and, in whatever character they may appear^ 
tbiere are no persons who would more r^dily get wivea 
than the ; m^nbers of that family. Suppose that, by t)m 
bwajide wife his Highness should have a son. That son^ 
under the defenderi's argument, must,, of necessity,: be the 
h^ of the. kingdom of .ScQtlant}, and yet he might not be 
the heir ofthe kingdom of England. Any such ciicumstaoim 
as thati miglit^lead to consequences such as every K^an nmst 
9hud4a: at the mere pOssibUity cif. . 
. .Xhis act of Parliament is valuable to me in i^iother point 
of view, a]B shewing tlie imequivoqal sens^ of the LegishK 
tore, that of a null marriage the children must be iUegiti" 
mate ; because if the British Legislature had believed any- 
sufib argument as that of my learned fri^d to be possible, 
they must, of necessity, have pc^vided against it. 

Su^h, then, was the: undei:8tanding of the Parliament, 
aod sath is and has been the understanding of the country 
fi>r many years .past ; and I am certain your Lordships 
wiU'besitate long beff<^e you do any thing to ^hake or alter 
it, as you would thereby destroy one. of ;the falsest; and 
mo^ pow^ul incentives to matriage^ the certainty, which 
it gives to every person^ enterijpg into thM connection,, of 
rearing their &mily around them, u^isturbed and unin^^ 
jUred by any oopdealed or latent daims, and that, they caiiK) 
not^b^ itepdv^of ,ib^ Respect ,ai|4 s^tk^.wlji^ they ane; 
bom to hold i^ «^€tt^. If ypu depriy^i n^ri^ pf diis*. 
which is one of its greatest and proudest. blpSBing§,ypu ippU 
deprive, parties of one of the strongi^st in4ucemenu for en- 
tering intp that.iit^te, and wiU overturn and d?fac^ one of( 
the fair€;|5t fabrics that evepr was raised by the united ieffoil^/ 
of mpr^s jyad of reliigion, w ; ,, j ;,,, 
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/Mr?Ci:n^Yjf6f- fte !Z>s^^ the pre- 

Bmtthekxing isyiWhlsftfaer^mi tlie suppoatimir of Mrs '— -^ — 
kafin^ been raarried t prior' to h^ tnarriage ^mth thede^ 
fender, hoi ignormo&'icff thttt cireukiistance will'iiave die 
eSkot ciff hffiimtAixg iim cHild of the second marriage? 
3%0 healing^ was ixppointei by* an ifnterlqcUtor in these 
ternls: >^ The~Lorda ha;?ing''restlaied odnsidet^tioh ^f the 
^^fpidtsm, "vvidi' answers 'fhetleto, ecmde^ndetioe for th^ 
.^^ipatkioiier and answers^' belbre answer appoint counsel' 
f^ibrthe* partiiteitobe'hiaard in their own presence on thje" 
^> q^^eiiicny :Wh€AlKr/i:sQppoBi^ prior 'mamage weic^ 
<^ proved to have been'entbred'into between the deceased 
^^ a]^«aoti|ergeiitlemtt(i, the allegation of ignotance of the 
^^secood husband of soeh pti6v marriage at the time when 
^^ kftkwnmge was soiemntxed beftween him and the deceased, - 
^^ ;Wotdd be relevaiil to estab'&sh tlie legitimacy of the de- 

J >lrassfiiteflocntory tnydotrfit, contains an* dMirict jfxnnt of 
kar, and It wai Upc^^Mt poftit'thaiyour L<[M'<%Bhips appoint- - 
^ therfaearing'; - but^notWithistiiidmg this, frbni ^themari- 
neril/whieh the sobjeet'^faas^ been treated by the gentleme^' 
i»hf»pKQ9dttd me^ >th^ atgnment cMnOt be en^If divested ' 
of tfaeeircdmBtianeeBof thecal.' In the way in which I shall 
tittBt it^ I^tlnidtlt will^b^ no^er moi^ divested of them than 
itihiby^^een. ^fi^ there ar^t^o clrcuiSiistatieeflf to #hich 
I mu^d^ y^r Lbi^dships* attention, iti order to define • 
eluudy[whatrt1ie quiB^n before fouiH< ' ' - 

•And,"^^, 'the- qoesstion^ proposed to tis^fdr thehearihg, 
tUoe^'it for graiAed tHat^thlKi^e was sti miirriage previously to 
the ode 'Wkh'my dletHY biit y^ur lioifdships'know, that -we 
hftvieail along detiiedthafttti^ was «iy prior marriage. '* 

Stdy li Aipposes that my' dltent .was i|;nbrftnt of that alK^g^ ^ 
pridripoianif^. :« " ^ " 

i« 
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Now, from this state of the question,— while we must, for 
the present, admit, in argument, that there wax a piior 
marriage,-rwe cannot possibly adpoiti that it is to he sup* 
posed that the prior marrifige was a public one, or tkat it 
was celebrated in fade ecchsia. That would be totelljooo* 
trary to the hypothesis on which we are to argue the case* 
We muist suppose the first marriage not to have be^ 
known to the friends. of the parties, and iiot:to have been 
celebrated in such a way as that it could be presumed to 
have been kn^wn to my dt^t, who, some years i^erwards; 
roarried the same lady. Unless the marriage was of iliis 
private kindi there is no room tot the suppoaitioii of igpio- 
rance or honafiies.otk the part of my client. . 

In the same way also^ from the state of the qiiestkni^ we 
never can admit or suppose that theseeobd.maj!riage.iKiih 
my client was. a priyate one^ not cdtebrat^ infadetoetaAey 
as was maintained by Mr Gillfies yesterday. . .Wetnukt«itp- 
pose it to have been celebrated in fade ecdesue. And here 
I pray your Lordships to recoikct a jui^larioaQlisiateicy 
in Mr Gillies^s argupi^at. He maimyuiaed that thein|ai^l 
riage with my client was a pritate one, ^and yet. he insifctQd* 
i\^skt the previous marriage was one in fade eatlma:^ Why, 
myXoi^s, upon their own shewing, both marrii^ge8<w«re 
exactly of the same description, in so far as die'Celehnilion 
w^sjccpcented; They do not pretend to allege any tMng. 
el$e». and yet it was upon this obvious jTallacy that Mr Gil- . 
lies endeayojured to: distinguish the c»ie fnom the odier. 

Your Lordships must tak« it for granled, ^m the proent. 
argument^ that the firist marriage was ooe.qirite fttisifte, 
and totsdly unknown; and it is aJjsiD'clear, that the secend: 
must be. held to ha^e been a public maniqge, perfect^ re^ 
gular in every .req)ect, preceded by prodamatioa of haans, 
c^ebra^ by a jregular clergyman, in the prosenoe jdf, wit- 
nesses; and, in short, that it had every charaeler of:publi* 



IBS 



Mftty abmit it, exeefytiag tlmt it was not perfornied in pre- 

■' Miee of tile lady^s mother. - i 

j'^v' ThtSy' '^en, is' the state of- the-faets upon which yoar 

- Lordsli^ have i^pointed Us to be heard in your presei^e ; 
"Mic} the question is, Whether, in siicha case, the ignorance 
'^^cuibona^/idea'ci one of the parents, b sufficient to legi- 
slate the offspring of the second . marriage; and, I sup- 

f p«Be your Lordships will hold the question to be the same, 
whethdr the ignoraiioe was on the part of the mother or 

-'^f theiather. The argument must apply to both, or it 

"irntst be good for notlnng. It is very true, that the mo- 
desty' of a mail is not now^reckoned as (rf* so much coiise- 
quenee as thatof a wdman, but the legal views are the 
s^me in both, and the religbus ititerests are just the same ; 
tilldf {perhaps, in most cases,- it is of more consequence to the 

•Mher thifct the children should be legitimate than it 4s of 
M die mother. 

f<) Before proceeding' to my argument^ I must also pray 
yMIH* Lordships to observe, that the. question now befin'e 

' you is not, Whether the sec<md marriage was, lawful ? 
That has nothing to do with the case. The present ques- 

' tioii ia not one as to marriage at alL It is. Whether, in 

- aonaequenoe of the connection whidi these parties contract- 
^ with ea^h other, «v<Hd or not, legal or illegal, the child 

'-fM^ttced by that connec^on is to bei held legitimate or il- 
le^matie. It is altogether a question of le^timacy, not of 
mamaga iThe question is, Wbeth^, when parties stip- 

' fiose themselves to be joined together in the holy srtate of 
Matrimony, they are to have legitimate or illegitimate 

' <^ildren P WHether, in such a case, their children are to 

» be aa honour and a comfort to their old age, or whether 
ih^ are to be a iBtain and a disgrace to it. 
• Your Lordships heaiid it extremely well stated by Mr 
Thomson, that, in all cases of this kind, the parents, the 

.': children/ and the State, bav\3 all of them an interest in the 
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qi|€^^ioa of l^ffjiq^cy. , .It}^S;(«rUe, .tb^rt^ in -oUfi r^qiept, Ibe 
parents and the Stat^are not so It^ii^cU^t^y oopei^ro^as 
^e (^Udr^n th^^^jselTes.^; I.p^W th#:gt44^k>. I^o^ ;l but 
.;|tiU, )xxth,.of tbem have «^,Vie^yi,£^pi]g,affit^r$9f^ ui .tb^i«ti(t- 
. t^. AJ(1. these t}ii^g$:ipu/5t }a^^%f^^ivD^ m^m^^^t^ ynwr 
Xord^ips can pjc^rly deta-nvaie .lyh^fthetr Xb0 cl^Ulto .of 
,;^uch axoarriage ^elegpltinui^ Q^^n^- - -i: v ^ i .' - - .; 
. It will bf very :obviQU5 to yow ]>)|rdd|i^ .thM«, if «M(?h 
.>questions as theseareto be^^^e^ i))t0rC(^Ad^ti9|i,.ttod ^ 
^a^gu^ -npoin the genei^al p^^cipi^^gus^ J|nd expe- 
.d^ncy, this mu«t become a' very wide and ^jl^t^ai^e qiicj3- 
.tion ; lor th^re is oq ^nd, to tl^.spec]»ktiopiwd.o|«|]^n9:pf 
.men on general absU:act«groui)ds of ji«su«% and ofi. ques- 
tions of e^^pedieocy. i .:' 
In so far as tbe pnnqplesiof j,U9^i^ <^id . of eicp^i^nqy 
.oMi bp ^en ii^o view in t|)}a,(3ii^s I.ik^U s^bip^ .te .yMr 
Lord^ips, that both of them are clearly in- fai^our c<^} My 
client j;,b^t9,. At «the Siame tim^Tl<i|piu§tf|ii^oiti^n^..^|gl the 
.giiaj^.yiew of this/mestiQja.:f:^s^Jl;&. ^tQgetl^ If^Qlai^Hi^ 
. tV^ of law, that it, \^ npl^.^yen ^ qi^sticflpi, pf , jiwti|;ie,r,iWMl 

. tbat it is far less a qi^^qn of es;p^w©y. \ . :. 

Be&rrii^ to t)ie genius of the la<v(( of Sc«il)wil»i9f a^iiur 

.las it.^yes;eiFect to t^e cqnitr^ts ancjl th^ > conduct' /^.{mr- 

I ti^ when they do apy thipg %n konafide^ it i^.perfootly j^b- 

jyious, that the quecftioii^nQW at i^^e is oj^ iYlfi(|b{|i|ii9l:]be 

.determine^ in ffy^SNiu' qf ^y clients. If am^ sees ai9@tber 

.,in ppsses^nfKi?^ field^aj^cjl.pqrchai^&it from bim, Mi»yi»g 

' ,t}^t be, is the rightful own^^'^^dsows iil».a^ emplpys his 

..ct^rv^ts up99 i$, ^nd lays ij^ut bi^ ^oij^y on th^/fi^tb:ixfifais 

tjpijrch§ae,..:Jii^ law of Scotjafld ^ys, thi^t he ^bail .r(l^> 

the lA^^.and ^njoy the,be«^fi.t.pjC..b^.'l£^tir.d<id ^xp^Qft^, 

whoever may bejthc; pv^niei; of if^ 9nd iilthinlgb \m \<ight 

may at bottom be good.for. iiotbiwg* . ,i)<«s not the ^me 

.principle per^ad^ ,ftll ip^ jM^ ig^ntJsaiBts^ »jaild , will k. not 

.^qpply to.such/a ques^op a^.the prp^pqt? .EtenL tfee law.pf 
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EngktfKlj whioh has asiiiftk oooneodKHi with this question ^ 
asunylawiathe^holeivnrlcl, tells us, that, when a.woinmi.* 
who is'alyeadjnnahiefl, Hanks proper tamanyanbtheriQan^'i 
she is to he considered as his servant during the time that she. ; 
lives with him, and that he b entitled to tbfe benefit, and 
prodiioe of ber kbdur. This just sheiks the eiten^ve ila- 
ttire of t^e principles of bona fides^ when they ave receiv(4 
epren in this yiew ip Eofgkmd^, however exlxaordinaiy. the . 
law of England may appear. to. us inotherrij^specta.. /▲: 
main .is alWays i entitled to • bis crop which he sowed, . eveai . 
when it tanis out that the field wfaicb he bought beloilgs- 
to another person, and not to the seller of it. . Thore is.iio. 
doubt that bona Jidie» in the general case, will give the 
fruits to the person who ionai,^c2? raises tbem. , ,i, 

Apply these principles to the jiresent case^ and they will; 
be found to accord mdst exactly with ,the {dea which \%s 
maintained on our ^de of the bar. A n)an and a wo^/inr 
enter into the married state, with the prepumed'<iateotioii,i 
aid with the real, intention, <^. having lawful chUdtep^r 
^ What ought to be the efl^t (^ such a contract on tbe pona?. 
mon pi^ncqples of btma jidee f Clearly, that the children! 
will be their liqptimate children, and that they alkali be an> 
honour aosid. a coiafort to tjhem, and not that their v^^ 
existence shdlbea disgrace atid punishmient t^tbemi, byi 
their beii^ bastard^. . 

These are the general principles pleadable jt^ ev^ry- casef 
of 6ema,;Sdi», even in questions witlithQ real owp^r. .. But 
if your Lordshipswill aUow me tp make an alluriotv which 
may afqoeac somewhiEit ridiculous^ we are not at pii^sentiia; 
aquesAiott with the reltl owner* The alleged first husband 
id not bere,*-4ie is not making aiiy daim for ,the child. It^ 
aright be a very odd qtj^estton between the tw)9 g^ntleioeii 
as to which of them had the best title to this.child ;^ bulr^ 
what title has this third party, who has entered bis appgarn 
ance as pursuer in this case, to say a^y thing to thfe <cbild. 
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or to mAe any claim to bimP' It .hfnably. appears to ine Co 
beiperfectljr diear, that no tliird fortj has' any eaitUy daWi 
upon the diHdy or any nght.to jChattesUgCc hisi^foto^oniany 
preieiice.' 
' Thid is all thaft I shalLsay on tfais.view.of tbe<case* 

Now^'-withvrtgard'td what I take to be. altogether ^aa^a^^ 
samption on the part of the pursuer^ that this questimii 
is quite nfew ih the law of Scollaitd, and that w^ arp 
n^ endeavouring to introdtice it for the first., time $ -if, 
appears to me to be totally un^varranted^ to ^lay down.aiiy 
sa<^h proposition ; or to draw the conclusions, which be dQ<^. 
agftiffet the validity of the defence.*.. ....... 

From what we see as t<i the authorities, which have been 
produced upon the subjectVl think I may fairly assume^ 
that, in ease any thing of this hind had • happened in this 
country hepetk)fore, at least it woiild haire been held as af- 
fording a prcbabilis catisa Ikigttiidi tt w/ould surely have 
been a probable case in favour of any parent who. was main- 
taining the legitimacy of his child. It is impossible to her 
lieve^ after what We have seen, that the claim could have 
bcJen drojq)ed at any time within these 50ft years, without 
tiding it at least. I tbink^ therefore, that the dreadful cdiours 
in which our airgument was pfainted, and die terrible ocmse^ 
quences Which th^ pursueir has endeavoured tx) draw from 
it must be far more imaginary than real ; for, during that 
long period, the law has always been supposed to have been 
siich as I am ndw maintaining, and we must have seen the 
-effects of it before now, if there were in reUity any bad 
consequences to be apprehended from it; and, there^e, if 
your Lordshij^s will sustain these oM and estahiished prin^ 
dpies of the law, and>find it to be what we say it is, I real- 
ly conceive there can be no reasonable grounds which, can 
prevent your Lordships from giviftg feflfect to it now. The 
example of the last 500 years, is a pnoof that no harm can 
reasonably be apprehended from your doing so. 
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But Uie question of expediency goes farther than this. 
Your Lordships will consider what would be the conse^ 
qoenceif you were to reverse the matter, and to determine 
it against my client. I can very well conceive that the 
worst consequences might arise. Your Lordships will be 
pleaded^ on this view, to compare the two laws together. 
When a public marriage is entered into, it is known over 
all the island. It* is always very difficult to conceal it for 
any length of timey from the extreme publicity of the forms 
of marriage. Therefore, there is no great risk of such 
things happening often. At the same time there is a consi- 
doable check, to any thing of the kind> and what the law 
has thought to be a sufficient cheeky in the laws against hu 
gamy. That law is not obsolete ; some of our laws are so, 
but that is not ; and it is of itself a sufficient check against 
the dangers which the gentlemen on the other side have so 
liberally and eloquently ascribed to our view of this case.' 

But, on the other hand, if, after every thing that can 
give validity to marriage, all ^this is to be set aside, by 
means of an alldged previous clandestine connection,!! pray 
your Lordships to attend to the dreadful consequences that 
would necessarily ensue, under a system of law by which mar.* 
riage is. so very easily contracted as it is in this country. 
Yout' Lordships know, that, in the wildness of youth, many 
kinds of connections are formed between the sexes; My 
friend Mr Erskine sometimels tells a story of a man who Was 
to be examined as a witness ; and who, when he was asked 
the usual question, Whether be was a married man or not, 
said he could not tell, for he really did not know. And 
leally my Lords it was the very best answer the man could 
give. : In a country like this, wliere marriage is so easily 
contracted, I believe thera are many men who would be 
extremely puzzled to answer that question* Such connec- ' 
tions are very frequent ; and it would be dangerous indeed 



1S8 



to the legal and honourable connections which are formed 
in society, if the argument of the pursuer were ,tb pretail, 
and it were to be found by your librdships, that the cMU". 
dren *tf a secoiid' bonajide marriage are illegitimate. By 
mtons of these youthful and thoughtless connections, the 
children of the most honourable and apparently good mar^ 
riages might be cut out of all their rights at any distance of 
time 5-^1 say at any distance of time, tatjtis sanguinis nun- 
gtiam prees&ribiiur^-^anA when it might be impossible to 
disprove the assertion. 

I need not insist upon- this view of the case. It is one 
which is extremely obvious, and it must satisfy your Lord- 
ships, that our view of the law is by far the safest of- the 
two. I have also shewn, from the argument of experience, 
that there is really no danger in it. We know the conse- 
quences of the law as it has been ; but ihere is no saying 
what may be the consequences of the law now pleaded by 
the pursuer. 

From these remarks, I submit, my Lords, that, on a ge« 
neral view of the case, both the justice and expediency ^rf* 
the law are with me, and that the arguments of my clients 
are much safer than those of the pursuer. But after all that 
can be said upon views of expediency, that is not the ques- 
tion now before your Lordships. The question is. What 
is'ihe law of Scotland ? If there has yet been no' express 
and specific declaration of the law on the subject, biit what 
is to be found in first prindples, then I maintain, that your 
Lordships must give the same effect to the bona fides of my 
client, that you would give to every other case of bondjidgs . 
iti other respects. But, ii truth, this is na' new low ; it is 
not a law of yesterday ; it is not a law of the Canonists; it 
is not a law of Craig; but it is the universal law ><!rf IBcot* 
land, and one which has b(^en appoved of by the wisest and 
the ablest men that ever sat on the Bench in Scotland. 



.]|i(|y.<ni^il5 oa,the;ptlier.$id^.of.the Bfic bestpUR^ .mui?K 
ridicttk op the Caiiw law. ^ gei^^ral, bi|t I dp nqt renifsni'^ 
ber tb^t they.veijktu?e4.<;9 «ay,ai|j titling: yery d§n^l^Fyla. 
tbejcharacterc^ IiniQi?eipjt IIIi> bjr wJbopi thJLs^ {Wfrtiattlfv 
branch of the Canon law appearsfto hfive; beeai inUxxluce^i 
Tbqy mflde somejdces afapiat hisinAaUibiUty^ bat (h^y ^\d 
not say any thi^g^ that could a^i^t. \\i^ c})arf|cti;r. YciU^ 
]Lordsihil»s howerer, 9«m^ estiinate all .th^9 ;V<^i|9.ip|^r^ j. you 
hav]^ he^d, frpnar t|^e best, authority^ ^wb^t sprt of 'm^n .b^ 
was,4ind it is notforr.me to «dd.a9y;|;h)f^.,tQ..vjhi4t^ M^ 
Thomson said in bps^ praise. : . ' r 

. It appears clearly that this very qpestion had. agitiif^ 
t^ ppii^ons pf^ the lawyers beibre. his tispe^ It appi^s 
thaxthg&xe ba^ been different < ai|d cQpjtradiotpry opu^ipod 
abp^t i(;.and it api^eairs to.me tbii( tbey.tDeftt^iit p^rtwu^ 
larly as a case:^^^ Capo^ W. Yetit may be.beM tQ'}>e/a 
qu^stpuna pf ,tbe (2iv^l^.fliu?h»as,p/ the Q^noQjlfi^., % ^,ir 
asi. coq^onant, witl^^t^^ p^unciples; of the- cmeasof tbe, o^bfr* 
Bx{\ w^f^teveritT^a^i^ was dec^^ in.fuvfv^r :af ^c| argu* 
ment noyr maintained by my clieiit;. . , 
. Mr Thomson stated, to your Lojrd^ips^ that tl^is 4fpi- 
sion of Innopent III. had been ^niver6a^y approved ,of ^y 
all the .Canonic. . ^e. said th«^^: be .^ujld^ h%ve. coi^^red 
your Lordsbipjs' taUe with s^hMnixo^ ^^Mthprit^es ^ffm tJm 
subject ; and this stajtement. ^f&. not pq^trad^t^a^ff^P^H^d 
npt be coiitraflieted, by my Iriend M^ . Qi]j|^« j.-)^ ^4 
not prcxluce one.i^ingle text to ^qw tbftt •t|)^e^,:)va§;;ai\)f 
doubt anm^ the qoqaipi^ptator&upoif ;tba,.s9^J9f:jt,V. a^fl^ 
^herefore^ your I^ccdshijpp . must hold thfi( t^.fifr^^ 9pr J^ 
Thpmson info]:^!^ you^ QhM^; nnfmi|npi|s i|giii^;t|^, B^nt* 
-^nd what -^id my leanjjM^^fi^end^yi^jBH^ H^ 

on|^ ^dy that there, weceibrtyf yplumes ii^^folip f f 9i^t^r 
tise <>n ihe Canon law, and nearly as maoy'oC^afH>tbe;iMR4* 
that they ^always contradicted each other. If t^ey had 
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eoiitradicted each other upon this point, he would not have 
fi&led to ]ay them before your -Lordships. My friend said 
he had gone down to the Library onejbrenoon to learn the 
Canon law, and examine these voluminous works. This 
nnght suggest some ludicrous associations; but, at any reXe; 
I am sure that a gentleman who learns t4ie Canon law in the 
course of a single forenoon, is not entitled to abuse it. ^ 
• But, liiy Ldrdi3, the very attempt to ridicule the Canon 
law, is the best prbof of what it is on this subject. If it 
had been in their favour, the gentlemen on the other skle 
would' not have thought it necessary to say any thing ^ 
gmnst it. On the contrary, they would have tr^ted it 
with that respect which they now profess to shew to the 
law of England, which, they seem entirely to forget, is no 
i»oire to be studied and acquired in a single moming, than 
Ae Canon law.' They affect to know n^th^g at all of tlfe 
CancHi law, but they pretended .have much knowtedgeih 
the lai^ of EnglsM ; aiid they vcMnk'c^ to maintain, that xM 
law of England ought to decide a question of this kin^ 
though they know perfectlyj that th^re are no two laws so 
different from each other, as the law of England and the 
law of Scotland, in matters of marrii^e or legitimation. - ^ 

Wj Lords, diis is a' practice which is becbihing rtmdd 
too common. Every man who hfts nothing to say for him- 
self, either on the principles or authorities of oUr own law, 
hfeis i^mnedi^e recourse to the law of England ; and hbthirig 
isrinore easy than for a man who is not acquainted w'ith that, 
la^,' to prdvii'any thing he pleaJses from iti THiis practice 
ought txi be discountenanced. ' I have heard Lord President 
Blait* say, tHS?t* he never had learned, and never would kam, 
the law of Englahd. Foir' my o'Wti part, I know nothing of 
th^ law bf England ; I do' not believe I ever will; and I have 
tiardly evfer looked into any other book upon it but Blade- 
stohe; ahd I do not befieye that my learned friends know 
much more about it. I think there is some slight obliga- 
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lion upon us to know something of tfee Canop.kw ; for, let 
gentlemen say what they will, it is, in some points, one oi 
the sources of. the kw of Scotland. But thi^ed^ nOhSUch ^ 
upon us to study the law of England ; it is of no U9e mhf^ 
ever in our own peculiar systepi ; \>ut clearly) th^.stu^.df 
the Canon law must throw light on m^ny points of iour 

' own* • ^ ■ \ . - i ' •• .r. . ■. ! Iv%)il 

. We are told the Canon« law fssai be of iBd i»iisequ«aoev 
because, we have no professors of it ; th^^ nevsec. thm^tiof 
teaching it in our sobocds. This is a very poweiful argum^i^ 
Why, my Iiords, it. is but very lately that we hadno.pxwfefr- 
sor^ even of Scotph law, T^herei arevto this day many 
brandiesQf omr own ooqpvnoQilawi^ofiiiiucb more Value thu 
the. Canon law, of wl^cb.wcrha^ye no profesaors. .We have 
no. professor of thelawi oflnSMrkn^* : We have no {Hrofessor 
of the laws relatix^.to BanJprtVtQy* . We have no profess^Mr 
of Criminal Law^i^dnever hud, excepting during one sum*, 
mer that Mr.Bume ii^as l^iBdenough to give^ set of lectures 
on the subject. . Do.my &i^8 ineaa to mf^ thttt we have no 
insurance, or bankrupt, or ciimipal^ kw, bemuse )We hamnd 
professors of those kws ; or that we bad nothing but fi&iftt 
Law in this country, till a pnrfess(M*/af Scotfib Law.wastap. 

• pointed ? This, rj^ally is a very odd aigument ; anditj Ijusii 
shews how much the gentlepnen leel themselvea,pi*eisedrby? 
the Canon kw. .i >; :• v,:I 

: Tjbe. Canon law, with nU, its faults, and.wbetherit'lias 
been sufficiently studied by our kwyenior. not^ isjanquf»i 

^ tionably the root of /nany important ,parts<tf our. sjiistem. .>3« 
w^ stated by Mr. Thomson,. tb^t,vin; the.old conaiibirial' 
court,r7-the ccj^tin <whieh the v^eJjdiijr of anarrkget^i ia^d* 
the legitimacy of c^ildreQ^ were tned,-^tbe Canon Jaw nai^ 
administered l>efore the Befonna;tk»i».. And in what ««!«> 
n(er is it to be presumed that they adofunistered it R Just, 
my Lords, in the way in which it appeared in the books of 
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trie ©aiK)fl%^. H they (Htl not, it is certainly iiicumbent 
ivh tte pfi*rsuerfer to *Hbw'it,-whicli they have not endeavour- 
telli; aiid', llifefrefbrei thei^ seems to me to be good ground 
Av^iiij^iftg^,' that the doiisistoriati cburts of this coiititry held 

'ttiil|itbe^0))ihi6q<C)f l-mideent'ItL wai'ri^;fi>rit was held 
tO(4id'g^ >'iaw'in all other countHte governed by the Ca- 
non law, and we have no evidence of the contrary having 
been the- <ft6e here. It h true, 'that, to a certain extent, the 
CalMpf )a^'4< was abofished at the Refof matioh ; but ycfur Lof d^ 
^faqM9rririH%<biiside¥ 'WfaUt the judges of^he'td^'siiitorial courts 
wetv^^cfing itl ttfe^imieal^ titile.. What had tfi^^ been dbtng 

, doviiig/tlie long fieridd betWeen tbf6 Uilne wtjen it'wais first' 
eafdi^bed Md the' tffn^e of the ReffmiiaiSohf This inust 
have been hdA-i&he k^'th^h;^^weliave evidence^ th^t it! 
wasr hdd to be kw ; and since the Reformation thefe 
is no proof that it has becte altered, riotwitbstahding aff 

' that hfls been said by th&' gentlemen on llie other side. 
Nobody ev^r ^ipetiid k bookfon the law of Sdotland, with- 
oot' B&Ang tfaait' tlie"0«dion law k used-^m,* and forms 'a 
biBDcIf 'dV out kW.' t Itt id'fas^ kA lir wad received' and acted 
upbii bdbi^ the S[«fonniitton; it is a branch of the law of 
%odandv'« Tli6!^e )i(i3 ilo'ijaiatter why or how it Was brought 
intljitiMaipartiOfidUf laiw; abd "we are not to look so niucH. 
tpdtbo'WNMiceftvor^e (cafisei^ of it, as tb the existence of the 
law itself. . 

R^arUerpbestotiqueslibfl is*, WhelW oiir lak sustains the 
l^gitpBffcf oi^he childireii^ <j«i' a^ioount of the bona fides at 
aiQxA^ilt&^m^^.^'iW^^^''^^t^ Cknon lawis: We 
icndliifeitfat Sanefife' kw #^ adihinistered in dofr tourts for 
daaiuiieii^flMfter the qti^ddkMi^WaSs h^M to be fixed among the 
GsBonidt8i^>ttlK> w« see n6'6a»» ih i^bieh it is ^reteiided that 
the Mdlter e^er wisis d^t^iinined ^fibrbntly either by our- 
seUreb or in kffy lather 'o6iii>¥ry ih wffich the Canon law was 
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at all admitted. We see not reason to doubt that this wiOuld 
hav^ been the; determination of a^P courts. '^ They could 
not, consistently wi^ theyc customs, hav^ determined it in 
any other way. K they couid, my learned friends woiUd 
not have fouled to inform us of it ; and I submit it to be per.- 
fectly dear, that the ^rwa/a^^ jM-esumptiop is in fiLYO^ 
otmy. client, altogeth^indeppndjentof the opiiiiQ9s.pf a&y 
of the writers on our own law. 

While J[ i^aintaifi this argprneDt, however, fr9«» the 
Canon law, I cannot admit the stfitement of the pursuers 
topjafl^ unnoticed, that my pl^ is. jEdtqgethi^i founded upon 
that.la^. It is. not founded on the Canon law* It i^ 
founded on th^ law of ^cotlapd. To sheisr what theJftw 
of Scotland is^ I may shew, the sources of it. I may shew 
from what authority any particular ;ppii:)t has been adppted 
into the law of Scotland. But that is no sufiiciet^t groMud 
for saying, th^t I am maintaining so fitrange a doctr^ie m 
that the Canon law. is the law. of Scotl^Qd. I ^m Qoiy 
shewing wh{^t>the law of Scotland is, whe^ I ri^r t^ th^ 
Capon, law. I am only seating wbatJnusjt, haye ;beie|i the 
law of Scotland before the Reformation* «, ' . 

If this was the state ci oi|r,law before the BeformaUW) 
your Lordships wijl next, consider .whether ^py t^Ug bfl^ 
been done to alter it ^xu^e that time. , . 

The.pldest a^thorit.y which we have upon .thi^ eir per- 
haps upqQ any point in the l^w of gcotlacsJ, fa thaXegiavi 
MofesUifemi axkd I amvery^iiiuch.mbtakeKi, if the i2^#f^^ 
f hen, fully considei^, and taken along with the . note;. of 
Skepe, ,rea4 by Mr Thomson, does, not efiN^iish^.thftti^ At 
the. time when it wa,s< cop^pUed^ . wh^e a|iy mar^jnge waa 
dissolved, on .accouptof an uQfore$een ii^f)ed}meat»f;'tb0 
bona fides of one of : the parents* wiis&ulSci^t to securer &e 
ito^of legitipiafiyiio^thefchildreii. ./ . 

I apppr^pd, that your Lordships. ^ere not much moved 
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Mrith what was i^ted on the other side, as t^ the autffeiiif^ 
city of the Regiain, MyestCLtem^ or as to the many texts 
which it contains, that are not now the law of Scotlaiirt. 
' As to its authenticity, or ks antiquity, it is really of no 
consequence oh this question. Your Lordships knoW 
that it was-Iong prior to the Reformation, and that it hiB 
long been held to state the law of Scotland. It is quite 
true that there are many texts in ^e R^giam which we 
do not hold to be law iiow. But th'at is no evidence 
whatever that the whole of 'it was not at one time laW 
in Scotland. We are taught by oiir old writers that it 
was the law ; and if some parts of it are not law now, we 
know very well when and in what manner they ceased tb 
be so. The presumption therefbre is, that, at one time 
or <^er, every text in the Regiam Mafestatem was agree- 
abkf to the law of Scotland. If your Lordships do ndt 
hold this to be the fact, there is not one law-book that ever 
was written that is of the smallest authority ; for there? is 
not one work in any law that is at this day quite cor- 
rect in all its parts,*— >there is not one p^iiiaps wfaibh is^tio^ 
altered in some way or other very soon after it is published; 
and, as an example, I may mentidn the very latest of our 
works, Mr Hume^' book on Crimes. Does aiiy body doiibt 
that it is a book of very high authority, ttiid yet- does hdt 
every body know that various rtiatters which he trtfats of have 
been differently decided since it was pfuUished P" It is a r^- 
cessary consequeftce of the improvement of th^ coimtry, 
and of the alterations in meh*s Vi^ws, that there should' l&tf 
such changes. S6me people miay think that our law has'beett 
impioviMl,— -sotft^ people maythink that it has been injureif, 
by these alterations ; but there is no doubt of the fact that 
it has been altered, and that it is altering daily. ' ' 

With submission, therdbre^, my Lords, the gentlemetr 
do not do enough when they shew me a few texts in the 



kegiam wioch are not the law of Scotland noW| bvt wjbifh 
inay have been so, and which I believe to. have be^ so, for- 
merly. I might return the .compliment to my fnends, and 
• shew them many pa88pge9 in Stair and Drdunt^ which are? 
not the law of Scotland now ;, and I ami sure^ my Lords, it 
k too milch to ex^t, that the Regiam M.aje$taiem should 
have stood an ordeal in which both, of tb^se authors hate 
failed. 

How is this to be applied P I produce this work, which 
I admit h^ been so much changed^ as ah authority in my 
.favour. I apprehend, my Lords, that it is an authimty 
stilly in so fiur as it has not beeii changed. I can shew how 
and when many parts of it were changed ; but I am en- 
titled to hold, that every part of it continues to be law, 
which the other party does not prove to me to have beem 
chained* 

What doea the Regiam say * ? " Idem dico, si fuerit ab eo 
*^ sep^rajta propter parentelam. Et tamen' liberi ejus pos- 
^^ sunt esse hseredes, et de jure regni patri succedent, jure 
^' ha^reditaria^ This passage was read to your Lordships, 
and what was the objection . which was made to it P The 
objection wasy that the rule only applies to a dissolution of 
marriage propter parentelam, and not to any other case 
than that of too near relationship. 

. Ai|d first, my Lwds^ I must observe, that the reason of 
the law aiqfdies just as strongly to the case of my client as 
to the other. But I may go farther than that; I say that 
it applies more strongly, and that my ca^e must be included 
in the other; for what does the law say? It says, that, if the 
marriage is dissolved on account of too mar a relationship, 
(without any distinction as to degrees, for it iqeludes a 
man's own mother), still the children are* legitimate. Is 
there any room^for bona fides there? Can it be supposed 

Lib. iL chap, 16. sect. 74. 
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diat pttliet ttisMii^ id «do neiir a t^elaCidiMbip l»lMMitdMt 
know each other .^ 

Lord J«i»TicB Ci.UK.*--Iti8 taketi fbrgfanted that^He 
of die parties is ignonuit of it ;. bcit it is mudilsioife lik^ 
that a person in the situation of your elient^s flidier should 
he ignofant c^ a prior marriage, than that a man shottM 
not know he was marrying his own aster. 

Mr Clvbk.— *If there is bonajtebs there^ and it is "viery 
difficult to suppose that there shoukl, and if it is in that 
case to have such a powerful effect, what plea of justice <Mr 
consistency can be urged for denya^ effect to il in the case-' 
of persons situated like my client? I apjMr^hend, my Lords,, 
that die plea is raac^ more strong in my favour dian il edn 
posidbly be in the case which is, put in the Begiam M4^^ 

But here I OMist mention & hict of some curiosity, and 
inqportanoe in this case. Your Lordships know that th^rr 

, ai^ ma&y old manuscripts of die M^iam MqjeikKUmy bod^ 
in Latin and in £n|^ish ; and I have here afi old man^ 

* script translation, apparendy of the tinott of Jamesr IV:^ 
the authenticity of which is quite unquestionably and I 
shall read it to the Cofirt. (Mr CLsax nead a pas- 
sage, which IS a pretty cbse transladan of Sk^e, with the 
difference that it mentions other caiuses of sepanadon' t^ tikfe 
effect ; ^^ but if she be sq[iarated from her husband, because 
<^ of parentage j kindred, or other taiasfUt cmui^y nei^Hh^ 
^* less, her bairns xoay be heirs, and tbrcii^h the law of 
^< kindred, they will aueceed to the faericage.^)' • 

Now^ this is not agreeable to^ SkeneV edition. He ool- 

.lated many copies together, and made up his edition a6- 

. cording to his own notioiis of wiiat tfaelawou^ttolik 
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lbfeh«ieU« mmumtiflt trawkuoa mmkt a oentufybdbre 
the lixt0 of Skene^ end U states the caae generaUjr aa«to dk- 
scdiitiao on acoount of kindred, or any oAir Icaafwk cau$e.' 
Xho oidj qiuMtion heiek for yout Lordships to consider/ 
iriii^ther you will gi«e e»dit toi thia copy of tkieibj^fam f ' 
Idotndt sajr thel you ought to take it is p p s fa f e nte f to 
bilker autheBde. copie% but I am saie.diit at want it is 
a aarjr gMid fldwMiyfle ia fieraMr of mjr dienl* The 
WoidS) ^^ or oAer hmfid caoK^ axe »> doafat written on 
the m§rffm of . this manuscript^ but they ate wisttn in 
the flMne hand, \ntb this same iak, and at the same tiaae 
vitfa. the tcgrt. I hmr the gentlemen in^ilflpering that it ia 
therefore false or interpolated. But, mjr Lords^ I eoneeive 
that my case is sa much tibe afiixBig^ from thftt oinaim- 
fllanoe.. It is an opinioB of a iawy«r of that day, that what 
I am mm pleading was then tibe kir of the country. 

Lord JvsTicB«>CLsaK.*«Wbo9e manuscript is that ? 

Mr TH0iC8Dii.«*«We do not know whose manuscript k 
is, but we know that it haa been in the Advooatea^ Lilyary 
more dum a century. • 

. : Mr CL^aK.-^Your Lordslups will also recolleet, fieoaa 
th^ IMUiotatioa of Skene oa this very^ passages thi^ hi# 
opinion was the same as that of the writer of thia infinu- 
loripl;. J^ut my learned fiiends toqk no notice of his opinicniu 
It waa wise in them not to do so, and your Loidships ki^tow 
weU» that, whisn these gentlemem omit any tbingi th^ have 
extremely jp^od reatopis for the omission* I will reed it 
again to your Lordth^pis *• Beeay^t *^ Huoc leeum rteti- 
*^tui» Telerum eodicum fidami at jus eaooajfecum; sequutiM- 
/^ Pjretit^lam autem inteUige vel consapgi|ii»latam> v^ 

* lUg. Mq. L. U. Mp. 16. aect. T4. note. 
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<^ afflAiUitftB}) fHojilnr quas inlfii oieitoi gmdvn de jiiie pM- 
'*:!lifieio d»(diritiir maUifiiotiitmi, nbi^ Papae^ dispe&siftio mi 
<f itenrenerit. Mtdier itaque prc^ter parentelam a tiio w^ 
^^(pamta) nuUun dotem petare poterit ;• tanaen liberi ex to 
*' matrhfloiiib: pioereati, etiotn ante senteofliam diMDlmi' 
*f ma^bmrnmuj kgitimi sunt, et jius guoca8ti(>n»<>btUMiit:' 
^iqaiff eerum caiisa est&vorabililu Ideoque cum deeoniitt» 
*t e<»idit]iine a^tur, tempos non s^um .oontracti matrhiKMiiiyi 
^f sed etiain conGeptionis inspidtur. Eteniin > liberi UgiA^ 
<^mfliitur,'per nnplias ooatractas, videficet baaoift 8ideiit«>- 
*^ niter inde dlitis, impedimeBto nullo comperto, et ikem 
^^conjiBgam . bonam \ fidem babente, tempore mattittioni^ 
^ inter COB contr^lcti."^ 

So,my IjordBjVrelmve the text ol the BegiamMof 
tbeopienion of this Glossator, and the opinion of Skene^-'alt iH 
.favouroftbe]dearaaiBtainedbjmycUe^t.'l8»bBii&tdyou» 
Lordships, that they furnish grounds for a fair concluncmin 
his faTotir.' It is possible that these mi^t not be very va- 
luable opinions, if there was any thing to set agdinst them, 
tliough I submit tX9 your Lordships that tliey are. Biit bftve 
ibe gentlemen on the other side produced any oneamtbority 
which they can pretend to set against these opinions P* They 
have not. These authorities will be received by your LcNrd- 
fihips as evidence* of the ancient state of the laW ; and,^^^- 
ndisring that no case hAs ever been decided to a contr&ry'ef- 
feet, I submit- that they are even a great authority to shew 
what the law now is. We 'have shewit your Lordsbi)^ 
what the conidstorial ccmrts w^ukl most likely have dbhe 
in snob a case as this ; that the Canon-law was used by them 
far many centuries ; and we have also shewil the opinion of 
various writers on the same side of the case. 

Th^ next authority which was qudted was^thatdf 
Ctaig, and it appears td me that his authdrity stdtfidb 
very high in a cas$ of this kind';, and Specially whcni^ 
conrider who followed him, and the manner in which he is 
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la^iitioiMid bjbth»o» hi9 cqpiiuoQ ia almadt enough to ddlii^ 
mm die pomt of itself. And here we are Mved ftom eo* 
tmog aoy farther into this brasch of the case, for it ia not 
sow denied what hia cypinion really waa, indeed it is expready 
stated to have been hia opinion by Steur, and Bankton, and 
Ersldne; and it was decidedly that the plea which I am now 
mmntainingto your Lordahips was good. 

And how is this opiuon opposed ? Not by any argument 
against its justice^ but by an attack upon the credit and-de- 
putaUon of the. writer. The gentlemen h(tve nothing else 
to say. What could they say ? It is qnijte dear l)iat his 
opinion is what I have, stated it to be. They cannot de^ 
atrpy it on the ground of its being contrary to equky or 
jtiati^.; and unless they can destroy it,- they have no case 
hwe. ..'•.. 

:It would be wrong in me to detain your Lordships with 
laying much in favour of an author so respectable as 
Craig. Why should I support his character ? It requires 
np support from me. Your Lordships know it well; 
and ypu will make the pmper e&tima,te of the attapk 
whic^ has been made upon it by my learned frifuda. 
The same thi^g ,is repeated against Craig, that waa 
urgisd soMrongly f^^nat the Regiam MafeHatem. .It is 
9aid, that there are many opinions in Craig . which axenpt 
now'tbe law of Scotland. That is quite true^> But what 
inf^enoe can be di:awn from it ? Itis quite plain tb^t he 
knew, all the feudal law which was known in his time.. It 
also appears that he was. acquainted with the whole la^ 
which was then practised in Scotland. But he had very 
timperfect materials to work upon, as our law was then 
Car from being, a complete system-. Being a man of gene^ 
lal learning, h^ was, acquainted with .many matters of fo- 
veign li^w, and, in various places of his book, he offered his 
opinion as to points which had not been settled in the law 
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of?6d6ddffd. Ahdlit what te^peet dt)es tt delf^ak flrotit tli^ 
merit of biis book, that some of these opbions iiavie not been* 
Mkjmeij oir that some poiMs which tret« kir thai, h«lv« 
since Ijeen altered ? I may just take Bfi* Htmae^i €riminai- 
tixW «B an example again. That part of our law is stiHifl' 
some f^^ts imperfect ; and Mr Htraoe has given us tiris 
own opinion on many matters which Iiave not yet been de-* 
iBed by the Oonrts. My Lords, are we to be told that 
Mr Hume is ignorant of the criminal law xyf this country, 
br that his bbok is la system of foragn laws, because fsomb 
of the points on which he has given opinions may have been . 
decided differently since? No more, my Lords, can any 
Ihing that has been s^d by Craig derogate from his gene- 
hd character or credit as an accurate and learned lawyer. 

One thing was said against Craig which I really dM 
hot expect. It was said, that his ideas were entirely sophis- 
ticated by his foreign education, anid his foreign life. My 
Lords, Crsdg did not pass the greatest part of his life 
abroad, as my friends would Insinuate. He. was educated 
abroad, just as most of the young men of his time were ; 
but he returned at the usual' time, and passed his trials, 
and liyed and practised at home like the rest ; and he was 
ho more apt to be sophisticated than the lawyers of our 
owniiine. Fewof the lawyers,, even of the last age, did 
not receive their education abroad. 

Hie opinion of Craig is too clear to admit of any dis. 
pute. It is quite needless to inquire whether he in general 
preferred the Canon law or the Civil law, or whether he 
was right or wrong in his ideas on the law (tf England* 
He may have been inaccurate in his expressions, though 
it does not a{)pear to me that any inaccuracy has been 
proved against him : But the question here is, as to his 
fOpinion on the law of Scotland. And lipon that matter I 
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isdibmit, diAt he is a great aiid Weighty authoiiff id iny lb* 
vdur. 

' Wie hx¥e ulao a dispute as to a pessi^ in his beok^ upoii 
wfaieh th6 gentlemen would put a very singular itit«f{»)t^ 
totipn. He was accused of the gross.sfbsurdity of aUt^^big^ 
that both the Cml and the Canon law have been adopted 
as tfle kw of Sccftland ; and if t did Hot masunderstaiid the 
;geiftlemeti, the imputation wenttfae length of saying, that 
he was for aifopting the whole body of both, though ia 
flwny points they cointri»lkt eaieh other. X Sidicnit, mjr 
Lords, that the passage is abundantly tleetf ; ^* Hsee sum 
^.^ua» de bastKrtKs tam jure CiviH quads Canomco, quo 
^ hodie tUimtkr, pTsfiserftuiiliir.^ It is' impossible fo miiB^ 
understand the meaning of this passage. It is quiie eteai' 
that he meant <« those parts of the Civil and Canon law 
^ which are used and observed by us."^ And this txfis^ 
nation cRiFers very/ little frofn the ote which was ^vcif 
hy my friend Mr Tbonls^n,Vha^8eertled tobefSn'apply- 
it^g it nktot strongly^ to the last mentioned or Canon law ; 
but it is of no consequence ^l^ther he maam/tdappiy it 
tabo^^ or ody Cathe last. 

The next authority i^ have, is that of Lord Stnr. ^|fe 
repeats the opinion of Craig with the respect which h^ 
moaily shewih fyt that writer's opiniotfd,^ndtiie does not ap- 
pear to have been of a cbdti^ai^ c^ini6ti htmeeK Be does 
not even express any donbt u^pen the point The Utmost^ 
therefore. Chat, in fair reasoning, can be said on the'othe^ 
«ide is; that it does not appear that he had so considered 
tbe matter mi geiHeral priifdples, as to* be able to say fiv 
himself^ whetlier the opinion of Craig waa a 4H>ted opiaioA 
or not. That is the very utntost that can be drawn tmm the 
way itf which' he e!Kpre88es himseUt^ 

Now, itiy Lords, I say that tHe satne thing occurs in 
^etybook of the kitids A man writingabook of s6.fi^ 



QtUd/ AfiHtil^. 4^ ,'^e logiluttfs. of: tbe law ^ a 5X>uiita|(»> 
neither can enter, nor pretend to ento*, into a minute inviMr - 
tigpilipa of.ey^: point wUcb occurs. For .the mait pmU 
h^ eoHfeeUt^ jhimaelf with stating the authcMrity whicb^he re-- 
fers to, without saying whether, in hia own privalaopinion^ 
the judgoiaHitWas ri^. (ur wrong; and it must be pre- 
siinied,. that he appiovea of the ojpimon which he repeati». 
unless lie «ay3 expressly that he does not Stur giyes the 
authority of Cra%,,as one on which he relies ; if he had aoti 
raeanj; tacb l^at, he would liate ezpreased some doubt« 
alNNit it^ It i^ not necessary for me to maintain, that Cmig 
is aa good an authority as a decision of this Courty but suU 
he is an aUtho^y in my favour, and he is one oa whom> 
L<»rd Stair rdied. 

Haaring made these observation on the passage in which- 
Stair takes notioe of the opinions ot Craig and the Canoi-* 
nisls» the very same remarks apply to the manner in which, 
the same opimoils are noticed by Erskine and Bankton* 
It is '.said by the pursuers, that they all mention it with 
caution^ bnt I really cannot see, in all their, writings, any 
criterion which can entitle the gentlemen to say whether 
thiey were cautious or incautious, in the mode of treating 
the subject 

And now, my LcHrds^ What is the amount of the autho- 
rities which I have laid before you, in support of the preten^ 
moB of my client ? You havey£r«^ the Canon law. ^£%, 
The undoubted use of the Canon law in our consistorial 
courts; 8c%, The Regiam MajeOakm; 4dhkfy The 
opnionof Skene; BOdy^ The opinion of the glossator; , 
(»%, That of Craig ; and, 7^%, Those of Stair, Bank- 
ton,^^aod Erskine ;— all of them noticing the opinion which 
I am now pleading to your Lordships, some of them with 
approbatioD, and all of them without the least expressimi of 
doubt or dissatisfiictidii. I submit to your Lorddbips, that 
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ifymvt ibemMivei are enough to ascertain theJftw in suth 
a.ftw^ Surely against so many authorities as these, it 
should be necessary to point out very strding reasons indeed, 
injustice or in expediency, to induce youir Lordships to 
fp,ve a epntrary deci^on. 

This is f question which has not yet been decided, 
honrever, by our courts of law ; and, therefore, your Lord- 
ships cannot be regulated by the opinions of y6ur prede- 
cessors, unless you consider the opinions which were given 
in the case of Campbell of Carrick as being to the point 

But. what can your Lordships have in such a case,^ 
but the opinions of imters handed down from age to 
age, without any doubt being thrown upon them ? What 
stronger authority can be wished for than, that ? If it 
were contrary to all justice, equity, utility^ or expedi- 
ea^y itnvould even be a strong thing to go back upon 
a law so authenticated. But in this case, nothing whatever 
has f)een alleged to induce your Lordships to go back upon 
and reverse the opinions of all your ' predecessors ; and 
thecefore, my Lords, nothing remains for you to do,Nbut to 
adopt them. An' ancient opinion is presumed to have been 
given on good grounds. What more can your Lordships 
have than such presumptions? There is no room to inquire 
into the fact. We must take it* on the credit and character 
of the men who have ^ven the opinion. We cannot pre- 
sume that they would have given an opinion contrary to 
law : and, if they were capable of doing so, we cannot hold 
that the other writers who followed them, would have al- 
lowed sueh an opinion to pass without examination. 

If, then, there is such a pr^umption in favour of ancient 
opinions, the next point to enquire into is. Has any thing 
been done, in contradiction of those opinions on this subject ? 
And here your Lordships will obsarve, that the principles of 
the law of Soodand do not permit any law to go kito desue- 



tude, without a' cbntrary usage. A statute, it hasbMl 
smd, may go into dedu^tade, and we have too maoy exam^ - 
pies of the fact, to permit me to dispute it ; but no statiMfr 
goes into desuetude without a contrary usage. In-th^ 
iNune' manner, my Lords, an c^nion, sanctioned by theau« 
tliority of all our ancient writers, and handed from age to 
age by one author to another, cannot go into desuetude* 
without a contrary usage ; and, therefore, my Lordsj I ftpt^ 
prehend that it is incumbent upon the pursuer to diewttMf 
somediing has been done, either by the Legislature cfthif 
the decisions of our Courts of law, contrary to the sndent 
opinions, before he can be entitled to expect your Lonb> 
«hips to reverse them. 

But there is a great deid more here than an opinton : 
there is a voucher foi^ the opinion. What Craig says as to 
himself, is an opinion merely, no doubt ; but he givesr the * 
reason of the opinion which he entertiuned, and be shewis, 
beyi^nd all doubt, that it was founded upon good groundii. 
TWe find, that it was part of the Canon law, in which we 
:^ plainly see the source of the opinion given by Craig. We 
have every authority that could possibly be obtained in 
such a ease. What other authority could we have? Tberift 
bas been no deciaon of our pwn Courts upon the subject 
Can we create a case for an authority ? * 

In this view, of -the case, the opinion of Sir SamtreJ Ro-' 
milly must be of very little weight with your Lordships. 
He saw no decision on . the point. Hid opinion' fnay b^ 
and it is, a great authc»ity astothe law of £ng1acnd,'btjrt i« 
can ha^ve very little value in the determination of a ques- 
tion of Scotch law. 

It is impossible that we could have ^brdug^t (brwaod 
any other authority to your Lordships thjaa wd have 
:brought. " 
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MLord-MxA00WBAitfx.— I would like to biibw how mAny 
dli^ may haite beeti pnTatdy settled and determiiied on 
' fhoM tety authorities. 

Lord JofiTicc-CLCftlc.-— It is in favour of ^t ClerkV 
itfgument, that th& cai$e has never been tried. I am sur^ 
prtMd that Sir Samuel Romilly^/v^hen he was asked to 
pmnt oat any authorities upon the subject^ did not take 
iOltfe notice of' the distinction between null and voidable 
ifnarria'ges, for it is clear, that the English admit the legiti- 
inaey of the children m maniagel^ t^hich they call only 
voidable. 

Mr Clsrs.— ^It is not incumbent on me to account for 
the fact, that no case has evei* been tried on this ppint o^ 
taw in our country ; but I submit it to your Lordships as a 
very good grouud for believing, that the mischiefs which 
the other party seem to apprehend from my doctrine, have 
no real foundation. 

' Lord JusTicft-CLsaK. — It is a case which will not 
happen once in five hundred years. 

Mr Clerk.— I wiA not pretend to say, whether the 
reasons which I have now employed, prevailed with the 
Court in the case of Campbell of Carrick ; probably much' 
Ixtter reasons were used; and it is just as probable that no 
rpflsOning was employed at all, and that none was neces- 
-sary. But what the opinion of the Court at that time was, 
appears by several authendc and irrefragable documents. 

Not only were the Judges of that time , all of one opi- 
fma^ but it was adnutted on both sides of the Bar, that 
the dtSd of the second marriage must be legitimate. Mrs 
Campbdrs dbunsel argued upon it as ati indispiutable fact, 
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indkim not denied on tbe odier sdeof tin Bus, thtH 
ibe diild was entitled to tbe $iaiM of legitimacjt AOt^ 
widistandiog tbe prior maniage. If I am asked, HEcht 
does this appear? I answer, that it appears from Ealr 
eonerV rq«irt of the case^ in which it is said, '< Such oi 
<< the Lords as were for tbe interlocutor reclaimed agunst,. 
^ declared^ that whatever wa^ the issue of this question^ 
** the daughter would be legitimate from tbe mother'^s bona 
^^Jide$7* What is the meaning of this passage? Iti^«— 
though tbe jwevious foarriage were proved, even we the 
minority of tbe Court, who are for permitting it. to b#* 
proved, are of opnion that the children of the second mar* 
riage must be legitimate. 

This fact, by no means, rests on the authority of Fal- 
^ oooer^s repo^ of tbe decision, Tor your Lordships have al- 
readji beard an authority which is entitled to die grei^test 
weight,) and which was not noticed by' my friend Mr Gil- 
Ses ; I suppose he found it too hard a morsel. Lord EL 
chies says; *^ We aU agreed that Mrs Campbell having, 
^ without challenge, lived 90 years with Carrick as man 
^< and wife, and even owned as such by Mrs Kennedy, 
<< that Mn Campbell has all the civil rights of a lawful 
" wife, and her children, of lawful children.*^ 

Who were the Judges who sat upon the Bench at that 
time ? Among other eminent men, my Lords, there were 
Amiston, President Forbes, and Elchjes. I think the two 
first were right in wishing to allow a proof, though they 
failed in getting that object accomplished. And yet even 
they concurred in the opinion of the Court, that the child, 
was entitled to be considered as a 'lawful child. They 
made no distinction as to the bona Jides of the one parent, 
and the malajides of the other. They held it to be a law- 
ful child to both the parents, in x:espect of the bona fides of 
one of them. Lord Elchies himself was quite dear, that 
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ibe real qu«rtk>nbelSave ttitm, wai the penoiuii objectkm •* 
gttiKt lifers Cochrane ben^ albnred to prove her mamage 
«t all, and that it was a good objectioD. A different opioioii 
was entertttned in the House of Lords, and the' jodgmeiit 
was reversed. But it was ultimately decided against Mw 
Cochraae for want of proofs That was no case of legiti- 
nacj to be sure. It was a question of marriage^ but I am 
in the judgment of jour Lordships if that can be held as a 
mere o&j^ opinion; when it is clear, that it was a point 
which it was absolutely necessaiy to consider, and whidi 
was completely interwoven with the merits of the case then 
at issue. , 

' Lord Glsvlee.*-?! have a manuscript * collection, 
which may possibly be by Lord Tinnwald,. but I am ntft 
sure if that report makes the legitimacy of the^^hild, which 
was reckoned quite undoubted, the foundation of the opk> 
nion a£ the CoUrt on the case then before them. 

Mr Clebv. — I am now going to read a most materia 
dfocument indeed, though it is ooiy a statement of one of 
the lawyers in that case : it is a passage in the B^plies for 
Mrs Campbell, and from it we find what she held, and 
what was admitted on the other side of the Bar^ as un- 
doubted law. 

It is the^e stated : ^* The defender shall add but one far- 
^ ther consideration upon the ^neral point. She has chit* 
*^ dren by the Captain, born, as she believed,! and as all the 
^^ world believed, in lawful wedlock. The pursuer herself 

* The collection of Lord Glenlee, appeared to be a copy ham that of 
Lord Elchiesy and the passage which his Lordship read was in these 
wofds, after stating the iSwcts of the case: ^ Yet since both raiarrlages Fer« 
** now dissolved, and the pursuer's marriage could have qp ^vt^ tSkt^ 
•* «galaat the sscond wife and lier childiea ; the Loi[d9i|iroijt|4qot allow Ui^ 
**' ilrst a proof of her marriage,*' 
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**is fbroed to acknowledge, tliistt no jrcur^^fO «^ia^ti« dan ^ 
^* raomed! against ifileit); Utid that they mttstbeehtllSled tD'ftft 
** the legal benefits, as bemg^the Ctfptdin's lawfully begotten 
^* children. Their ni6ther's bona Jldes operates this eSeisfi, 
** snppo^ng^theii* father to have been gnMty of tlie crime 
^ which the ptirsuer lays to his charge, (which, at 1%e same 
**'tittie, is far from being admitted). K her h&naJHes catt 
^ have this effect with reg^d to the children, die pufsuar 
^^ is challenged to assign a reason why it dhcmM not have ^^ 
** same efifibct with regard to tiersetfl It may be supposed 
^ that her iotfi J^s wotrl^ not be snffident to make bet 
" marriage legal, if a former marriage should be proved, noir 
*' entitle ha: to possess the Captain, as her husband, were . 
^ he alive ; but when the question is only of the wife^s legal 
** providons, it appears extremely clear^ that a wotnan who 
*' has relinquished her husband, and allowed him not only 
'* to marry again, but to cohabit with another woman as hk 
*^ wife for years, can never claim these legal provisions in 
** competition with the other, whose bono, fides must secure 
^^ her, and entitle her to all the legal consequences of an 
" honest marriage ; and if her bona fides secure her children 
*^ as to their privileges, it must equally secure herself as to 
^'hers.'' 

It is quite impossible, thetefore, my Lords, to entertain 
the least doubt as to the fact that this was the general opi- 
nion of the period, when that case of Campbell and Cochrane 
was tried. 'I'he grounds of the interlocutor, in that case, were 
thought, by the House of Lords, to be untenable, in so far 
-as it recused the first wife a proof of her marriage. It was 
reversed of consent. The proof was taken. , It turned out 
against Mrs Cochrane, who failed in making out her mar- 
riage ; and that judgment was affirmed <tti a tMcond appeal 
to the House of Lords. 



Thmte iaa paaaoge m the iiiteriociilibi' of the Commits 
MiioB, in that seeond part of the pioceediDgiBs which was vdt 
altered either bjr the Court c£ Settkm or the Hbuse of LoMfis 
ki which they mentidn the cohdbicatioii of Gaiiiek and hfe 
second wife ina particular manner. The; ^< found Mrs Jean^ 
.«« GaaipbeU^s overt cohabitation with Garrick from the be- 
f^ ^ningof lt36 to 1743> as man and wif^^ ptei^n ;^ and 
why so ? There was nooocatsonto c&ndider this paarticiulariy'; 
any kind of proof of a- marriage is sofficlent. There was no 
fiecesstly, inxdiat point of view, for advertmg to the proof 
of overtcohabitation : yet this isspedfied in the interlocutbr 
of thie CommiBsaiies as a material circumstaiice ; and it shews 
your Lorddiips, that the Aona fides of Mrs Caitipbell Was 
thought to be material, and that the Commissaries, the 
Coiirt of Session, and the House c£ Lotds, all considcfred 
ihe bona fides of Mrs Campbell as ferming a material ingre^ 
dient in the case. 

Then what is the amount, my Lords, of the authority of 
^s case.of C«npbell ? My learned fiiends said that it is just 
«io authority at alL It appears to me in a yerj different point 
t>f view. It i&a record of the unanimous opinion of a most 
learned Court, and I thinks Imay almost say, of the Bar and 
of the pub^c, but, at all events, of the Court,— *that the iona 
fides of one of the parents wasenoi^ to ensure the status 
at l^timaqy to the children. So far from bdng no autho- 
rity, it appears to one to be a better authority than all the 
oidies%, put tqgether. The other authorities give decided 
opiaions of individuals in my favour no doubt ; but here 
your Lordships have the unanimous opinion of the Court 
of Ses^on. What would they have done if the present 
question bad came before them? .Can there be the least 
doabt that they would have decided it in favour of the plea 
which I am now maintaining. The authority of a^deoimii 
of. tins Court goes no farther than to shew, what was tlie 
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opiQiOttx»f die Jii^^es who i>roiiouooed if rand it wiH^tfie' 
€i;pii|9a of them aU thai it' was the lair 6f their imam 
And thb la all the authority ^cb your I^tordflhipa can eter 
ha^e in mtj caae where tb^re is aot an express-abt of Paic 
liament 

I am entitled) thaiefote,. to assume, that the argument 
which I am muntaimng was the law cf that day; and I 
wish to know wha|t has altered st nnoe. I know notUngef 
that kind myself. I know of no audi xhange in the ciBcoiia- 
stances of the times, or of the. law of Sootiaiid, as to maiw 
that wfaioh was law then not law now; and in this view of 
the matter, my Lords, I conceive that I hare proved' my 
case to be the law of ^ the country, on the v&j best and 
highest authority. 

Various objections have heect started on the other side of 
the Bar, of whi^ I diall now end^avonr, as shortly as I 
can, to take notice. > 

. It has been suggested, that, in certain cases^ men already 
married might go to distant parts of the country, change 
th^ names, and marry pew wives, expr^y because the 
ibona fides of the mother .would legitimate the children ; or 
Chat, even without marrying, a man m%ht go and get bas- 
cadrd children all over the country, and then»fter endeavoor 
Ito Iqritsmate them by this sort of bonafiie marriage. 

I need not say much in answer to siich an argument as 
this. There is one general remark that applies to all argu* 
merits of the kind,—- that general laws are 4iot made fi)r ex* 
traonfinary frauds. They are made for the purpose of as- 
sisting -that state of society to which they are applied, and 
particular laws are made for particular crimes. * This 
country is not composed altogether of knaves and villains. 
I hope we have yet some good principles among us. Our 
law is not calculated (nor was it intended to be so), for a 
rntion of arrant knaves. It does not attend to extreme 
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^ ll ift meant for ibeae «caM8 <wliidt> bloflfe e^tudoiily 
ocsur. Ndtber is it meant for » nation- entirely innoeent. 
SuDh a set irfmen wDuldneednoIawa. ' Itisfnuned'onthe 
soppoaitioaof aeortof-mean or ^middle etate, in which some 
-men may commit crimes, but in which all men will not* 
The law* is applicaUe to this middle state, and ifot to either 
of the extreme cases. It is quite enough if the law is fitted 
tpi the people- such as they are ; and I humbly submitto 
fysur Lordships, that that law which has been attended i/iMi 
nomischief hitherto, is well- calculated fot its object* 

Law is intended for the i»*oleetion of the innocent^ asd 
the punishment of ' the guilty. Does our law not punish 
the guilty when it finds any person guilty of the crime <^ a 
second marriage, pending the subsistence of a fest ? Is 
there not a* specific punidnnent for the crime of bigamy.^ 
That punishment has been held by our lawgiveils'and our 
judges hitherto, to be sufficient for its purpose; if it had 
iioty;.it would have been altered, and I submit, my Lord, 
that it amply serves both tliQ purposes of law, that of pu^ 
nishing the guilty qn. the one hand, andpi^ot^ting the in- 
nocent on the other. 

Your Lordships also heard a gfeat deal ftbout the ab- 
suidides of the Canon kw ; and the pursuers madeinany 
an attempt to puU down what we never attempted to rear 
upy and in so far they set themselves to a very unneeeiisary 
task. ' But, on the other hand, my Lords, you heard a great 
deal about the law of Englan^l, and the wonderful equity 
and propriety of that law. For my party when I heard 
that.part of the genilemen'9 ailment, loould have^be> 
•lieved myself to b^ in Westminster Hall. They were not at 
the trouble of proving their assertions on that head,^ut laid 
them down as quite clear and unquestionable ; and my 
friend Mr Gillies went so far as to say, that the distinction 
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Butj my I^rds, the qufatUm isi not M Xo^wy iiict m^ikfi 
hm. o£ Sogl^Dfl, but as to. jtbe Iivvk of.. SixKtland* Axid ho^ 
I beg. leaye to observe, thftt it wo\M hav^ becai ()|Mle. m»> 
popi^Ue tp. refer to any system of bw v(^Q«e coo^eldy 4V- 
](lf¥i»t frood Q^e. pwn^. tbmi tbe Ja^r* of Esigl^iA bM i^way» 
•b^^.m mattcflTftof awcriiige.^ h^^mi^n*. W)m%ib 
llie, ]m.^ of Engiaind in suidb smim^mA >rh9t kits qqa^ 
nexioQ with the 1^^. of SeotlwcH In..OMT.lair^iWe baxr 
mi^nvtg^hY.^rommjmm^f:ap9^ bj^de^Jaitti^ci^.bybi^ite 
and. repul^, in »bort, by eirer|r,mc^od frian ^bkoh: con- 
«ep|b <fe pr^e^fnU can be. inferred In E^glaD^ th$y h^^r 
no manjiage but by regular f^bratiop. . In malt(»rsf ef, dir 
vorce, agaptf), our divorce is ab^plute in ev^sy. p^ag^ft^ mi 
th^ pAf^i^ are as^ free aa if th^y bad neven be^nmainf^^* 
How dWermt is that from 4be law of E^gbmd? trm^ 
not enlarge upon this subjeet They have, ^y a sepaw* 
Hon a men4(i ^^ thora, Tber^ ^ not » siiigle^pnneipfe.m tbf- 
law of England that can poa^ly ap{^ to oiir»;^the tw^ 
systems are so completely different .fn»ii eadbptW* 

In tlua view of the case, it i^pears to me,.|ba| 4be pro- 
duction of Sir Samuj^l. Bomiily^ opinion to, tbiaC^uft^ia^ 
)us( one of the mostextravaj^smt things that ever was air 
teinpted, as if he. waajto overturn the law of ScoUand^ of' 
^ which. he cannot be pr^umed to know any thing fi aU, by 
his c^i^ion. on a law. so completely different . 

I do not mean to .say, that the law. of England magr 
BcA'be refeisred.to in many cases with advantage, such as 
case^.of insurance, biUa of exchange^ or in- the. eanstruotan 
of general statutes ;. but to refer to it on a questioil of maiv 
riage or legitim«i^ii,^eems.to me to be utterly. extraisi^gaQt , 
What Wjpuld the lawyers, or judges of,. Wesjtidia^teriJialil 
say to any thing of this kind ?. How would they receive an 
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of Bagfeh U«r ? ;, Thdre iufe cases vfk^re they wiUjivedi^is 
both Seotbli aact Irifib atitharidei^ ^bni> the Mw happens td 
be thf^^flainetrith-theur owii^ butwac-gncb -n thihg ever 
he^d' oi^ as their reoaviiig'theni in easeeVbeie the hnrt 
are differetiti^ • . , ..;> : . , . . ,. . -> 

Vfxii* Lordsh^a wel«e^a)8o eotevtainiad wxth^t long nrgVLn- 
mmt on the great cautBoritjr of > the Canb? hiw in Ei^and; 
I^ the^r^^ place, it.^vms: said by^n^fiiend Mr 6illie% tlMb 
the Canon la^ wasi of no authoritj here, and tfaa;t he had 
Hot been able to discover anyone p6int.o£ our own bw^^ 
iriUch had bete drawn from the Canbn law^ 



Mr GiLiJEB. — I. did not mean to say that« 

••w ' ' "-.^ -' ■- i •-.=• - • .• ' -Ji 

Lprd]!i|jB;Aj&pwBAyK;-r.I..^u^^^ that l?giting#tipn ffer 
itUlweqUen^jNJoirifnonittfi^ w^ stated by Mr Gillies as an ia« 
stj^nGe t^iat ^thing was deriyed from that law* 

Mx .GiiiLi$s.*T-I only said th^t that point waft not so de^ 
rived. . . . , 

^r. Cj^erk.— It was attempted, a|; any rate, to be m^e 
out^ by means of. a long detail, that the Canon law. f^ of 
more authority in England than i^ . Sicptlaijd. Tbep,^ the 
argument was, that, if the Canon Law i? of inore ^^ithority ' 
there than it is here, and if, according tp th^ law of Eng- 
land, as e^cplained to i;is in the ppinion of Sir Samuel lio* 
jniHy, there is no such thing as legitimacy on account of 
the bonajides of one of the parents^ we cannot have aijy 
such principle with U3. Gre^t pains were taken to make, 
out this syllogism; but, I think, I never l^eard a niore c)b-. 
vious fallacy. Suppose the whol^ corpus CanonicitmhBd^ 
been introduced in England, excepting this particular par^ 
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of it; would that have proved that we did not idgut t&B» 
doctrine? We might have rejected every other point m 
the Canon law, atidjet we might have rec^ved thb one. • 

Another arguuieBt was maintained to this effect, thiKt^r 
even if Pope Innocent III. had had the deciding of Uiia 
case, he would have decided it against my diient, because 
as the gentleqaen chose to say, lir — ***-^ and his wife were 
not ma^rried in facie eccleria. Now, it is' very true^ 
tha( ;the ceremony between those parties would not have 
Been a marriage in facie^ eecksuB in the opinionr of the 
Canonists. I know that very well. No mairriage wits ;tfv 
facie eccleeia by that law, which was not celebrated in the 
presence of the whole Church, and, according to that 
argument, we never can have the benefit of Ic^timation 
from bona fides, because we never have any such marriages. 

But your Lordships cannot entertain.thi8 argument. What 
the law must apply to^ is a reat public honajide marriage m 
our sense of the term. Even if this were not a public mar- 
riage, I would maintain, that B,bona fide marriage of any 
kind was-jast ai»good for my argument as a marriage in 
fiuAe eedesia. But it happens that this marriage was tVr 
facie ecdesia. They were married by a r^ular clergy* 
man, and after the publication of banns; and, therefore, 
I am much mistaken if Innocent III. would' have diecided 
the case against ns, for I am snre he would have decidecF 
according to the law of the country. 

But while I am npon this head, I must add, that T 
think Mr Gillies should have recollected, that he was not 
entitled to maintain, in the very same breath, that the first 
marriage was a public one, and the marriage with my 
client a private one. The marriage of my client was a 
public, legal marriage, perfomed by a clergyman, and pre- 
ceded by proclamation of banns. The only ground that 
they have for objecting to it is, that the mother of the 
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bdy was not present at it. 'Really, my liords, I never 
lieatdof that being an objection to a marriage. I never/ 
heard that the mother must of necesaty be pesent to stamp 
h with the diaracter of publicity. 

In the «nd ^of his argument, Mr '^Gillies stated the 
terms of the Royal Marriage Act; and the inference he 
drew from it was a notable one. Thai; act was made for 
the prdiiUting of marriages in ^certain xases ; and it deu 
dares, that any marriage in the prohibited ^tuations, shall 
be void and ^mIL There is nothing said in the act as to 
iHiether^he children of such marriages shall be legitimate 
tnr illegitimate ; from which it was assumed, that it was the 
opimon of the British Legislature that no such children 
could be legilimate. . Then he put the case of a member 
dPthe Royal Family already married <x)mmg down t^ Scot* 
land, (or qot married, for the act would equally apply), and 
marrying a woman baiiajide ignorant of the former mar- 
riage,'or of who she was marrying ; and he asked your Lord- 
ships what you would do In such a case ? 

I submit, my Lords, that this case is not worthy of your 
notice. It is a very likely thing to be sure, that one of the 
Royal JPamily should come down here, and so disguise 
himself as lo produce any real bona fides. Your Lord* 
ships will dedde the case, if there is any difiiculty in it, 
when it occurs. Rut, what is the authority of the act of 
Parliament ? it does not revoke any one article of the law 
of Scotland. .An act of Pfu-liament does not repeal ahe 
laws of any country by implication, and still less by means 
of an .expressicm of a mere opinion of the Le^ature^and that 
nqt directly spok^i out, but only inferred by implication. 
Rut, if your Lordships look to the act, you will see that 
no such opinion is implied. Quite the reverse. The argu- 
ment is groundless and futile in its very foundation. The 
act doeMot merely say that the marriage shall be void and 
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hmU, but tb«t it shftU hb^^i add buH to dl intettts jnd 
|HirpQS^what6be?er;-«-tbot'i8 towy^ tliatno<AaMiijfi2r«jlMH 
tptetion: aueh a marriage^ or ^ve any eifectta it ; tbttkHst 
be the meaning of it, otherwise the^iarnoTntefliiKgrihtht 
w^rd$, ai all. A thing n^y be void, a&d.yet kinay' be At- 
tehded m^ some etfect,:oA ao^at<ff iht^Kma/liSu BtAm 
jftHttf ; but vbere U i^^ledax^d 16 betKiU and vnid^ ts ifl 
intenis and purposes whotsoev^, it prevents ^ay'iAct^frcni 
iAnangirbntite hmd fides of the-mooeeBt partif/^ inil& 
tame way its your Lord^ips know ^'e adtsrol* PaiUametit 
as-^tQ game-debli and ttsurioiis titunsaetions, vetaddri'bilfe 
of exchai^ null and void^- even in' the* bandit 'of'^biu^ /lib 
coeh^iiib indorsees; ihou^y were It rioi fd# the term vb^i^i^ 
acts, it .is quite clear that bmafiSHi wottldevadedke'ehal- 
laige,even though ttte law^ dhbuld sttU sabsiBl ai tor' the 
j[)rijDcipalr pardes'tfaeniael'ves. ■•''.'• 
" I remember another vA of Parliament/ whichr I msy 
mention aa affording a strong iUustraJtiod upon this sub- 
ject. It is the Scotch act 1600^ c. SO., whickdedlares, tMt 
aay idair^ige between a paity divorced Tor aejh ultefcy , &nd 
die person on whose account she ^ias divorced,^ shall* be 
mviUt^ and thesuBcession to be gottoibjrsueh unkwfiil ooii.. 
juncdons, to be. inculpable df succeeding as heirs to their 
parents. It does oos stop short at the.xuiUity of the n^ar- 
tiage^ but proceeds expressly to enact the disqualification. 
Arid yet our authors, aad particularly Lotd Stair % have 
maintaiified, that the children of such mJl marriages are lo 
sdlether Reflects k^male childjfesL 

: In the laxt plapej widi regard to. the matter suggested to 
US' bom the Bbiick Your Lordsl^ips have been informed^ 
that the estate in this cate comes from an uncle. He made 

/ " • B. iii. tit 3. p, 444. 



^JwtUj bj wltieb faedhridcd liLiestate eijuldly anmi|r bis chlW 
^hfw. And ^bkhdy^propriojurei inherit^ oDe-bdf of tfa» 
^peoperty. As ta tbit balf, your LardsUps will remtndber 
^itthefintbittbaQd is not in the field. He is making^ no 
'demand i^xm n^^dients. The pursuer may 'insist in* his 
^wn right) but he coiinot innst on what is the right of that 
gentleman* The deceaaed^exeeitted a settlement of her part 
«£ the estate^ andtbe qnestion is^ J[f ^she, whetlier Ae was 
farmarlymartied at not, tfeetually bound heraelf and her 
biira aslo tiiat port of tbe^estate ? 4nd I can*flee no argu- 
ment'capaWe of toaobing dmt^^part df my case. If die had 
4to tide to hind her estate, k was in respect of the claim of 
her first hasband, and not of the chdm of the pursuer. 
13hdrefore, as i:6 it dieee can be no ^estion, 

Aa to the edicr ^t of the estate which belonged to 
tier brother^ heinnde up tilles to it, and the Court Has to 
<eaBBder how fikv he was itf* '&>n(K fide toAo so. But it does 
nai apfMW tonniai that that !niatter has -much to do in tb6 
4peM»t^i|a^ of tHe cauie ; (pt still, wbatever nuiy come of 
thff tfltote, ye^^k is faude out that my chost is net fegid* 
«iaitei the puiauer must bd cnfitled to ai^e^inwetf feUr 
i|Kilk4Q dm Wy^andJielr broker. 



Lord Newton.— 1 will not take up your XordshipM!* 
twe With mmy words .in giyi^g my ojunion. The case 
tnay appear to be a matter of difficulty to some persons, 
Imt I confess that I have formed a veiy decided opinion. 



^iie*4u(SStion ^bich you have heiu'd pldadcdlar sevfiMl*' 
chtfJBlwithso much genius on both sides of'the* bar; hd^-^^i 
sQnbed'in these terms In your interlocaCor : — ^^ TheLonda^' 
'^ hftvuig resumed consideration of the petilaoD, irith;ai^ » 
*^ sirers thereto^ coodescendence for the petitioner^ and an- « 
*' sw^rs ; before iwswer^ appoint eoiinsel for the parties to be '* 
^^faeardjn their own presence on the quiestidn, Whether^* 
'^ suppoang a prior marriage were proved to have been en-s* 
*^ tered into between the deceased fuid anotlierrgentleman, ^ 
*' the ajlegation of the ignorance of the seeond husband x^v 
<^ jtuch prior marriage^ at the time whena marriage was:8i»- ^ 
** }emhized between him and the 4eceaa0d, would be rele- * 
** want to establish the legitimacy, of the defaader P"^ 

This question is entirely new; at least, I do not see^that . 
it ever received a dedsion of a courtX>f law in this couiili^} 
though I see that it has been mentioned befinre by our wri» I 
ters. We must, therefore, in order to decide it, examine v 
the principles of our law, and the souives from which it' js ' 
siud to be derived. Bona^fidesis the only legal /^prin^der 
on which the defender has endeavoured to siq>port his views > 
of the case; but, in my opinion, bona fides j however it magr ' 
protect a man in sqme cases, by enaUing the person plead- 1 
ing it to argue any personal objection of mala fides againat 
the other party, and to maintain his title against any other 
person who has not a better tide than his own, and though 
it ^ves right to fruits hona fide coneumpti^ never can pro- 
tecit any man agidnst the verus domimts. It may be a ' 
good plea against 97za^^d!e«, but it cannot alter the true 
rights of parties. ' It cannot make white black, nor black 
white, right wrong, nor wrong right. 

Erskine* says, ^^ A bom fide possessor is one who, though 

^ h>n» tit. 1, sect. 85. 



^ he be Mt-mAyj^piktattilhe sabject wfndi bepos^^ 
<<iMe8,''yet believes himsdf proprietor upon prbbabk^ 
<< grounds, and >wi& a gdod eonseienoe, as in the case dt: 
'<one who pmndiases a subject which he had leason to- 
<*^llink was the property of die sdler, but which, in truth, 
^'belonged to a third rparty.^--*" No person, though he v 
<< (dioold /possess qp^ffnu^/Sdf, isentitkd to retain a subject 

^ ^^ mot his own, aAer the true owner appears and makes - 
-<< good his claim tQ it; for the strongest bona/ides must 

• ^ gite wieiy to truth.'' 

-The application of this principle to the present case leads * 
to a judgment in favour of the pursuer. ' As long as tihev 
defender b^ved on probable grounds, and with a good, 
oonsrienoe, or as long as hewas m bonajtde in thinking> 
tJiat he was the husband of this lady, he could not be pro- 
seeuted as an adulterer ; he might even have had the Jus 
mariH over any estate she might have succeeded to till his^ 
marrimge was chaltenged, but after that he would have been ' 
Hiir^tUaJide ; and, on the principle of the law of banajldes,* 
no longer entitled to possession. 

The question here is Btill- nicer than ordinary questions 
about banajfides. The party who claims the benefit of the- 
plea is not the same who was in bona fide; it is the child, -^ 
who cotfM neither be in bona fide nor in fMlafide. The 
&ther was in bona^fide^ but the mother was in mala fide. 
The child, therefore, ii^ the heir both of a bond fide and a' 
ffudafide possessor. How can he clium on the bona fides of 
the one, without bring liable to the consequences of the' 
meia fides of the other ? The diffiit^lty here is so striking, 
that Mr Gillies, in his argument, told us of the Canon law' 
making a diMinction betwe^ the succession to the parents, 
akseording as the^ were in bona or in malafide^ and that they 
held that the child would be pro parte legUimus^ and prth 
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swIl^^iMc^j Jbtstegimtrapiiie^ norcf iti bMg' 

tsmbh S» Ibe 4«fiMEidep lo |M M i iiU oq tbi» riNvvr ip^ 
hwrd of kind of bonajtdes. 

These igte the pnDci|d«i;oii wliiohl Biffidbeodthsffe* 
moat question, ought to b&^cleteniniied. But dct m» aAquiftt 
hMo; libe grounds (upoa which t)ie eonttuy opiniop is jimbii« 
^oed* It aeons to me io beonly on tdie MxfAanPf otlki 
Qmon hWf and of C^aig^ that this i? argued* 

As to the waght of the Canon law, I think Jitr G^e»inii 
*quile light when beJNud, jdbat it was only flsigfuiii^ reasons 
founded oa equity and efpenenceyandofwhidiwemight 
judge, ^idtbout bei^g under any tie or obligatian to Mo^ 
or obey it, that the Canon Jaw ever is v^eeived as an anthavi*' 
ty aniong us» and that the party pleading it^ wm^ -shew that 
i| is vaaaonable and prop^ to be foUetwad, or thatii bis^AU 
rmiyi %y$fit^ Parliament) or by some demony been^aa* 
<if^ved intio our law. Ne^r if( these has bwi dena'by 
tbe^ Parmer, and we aapa at Vbi9f^ to e^eercbi^ our judgment 
upon the case ourselves. 

Jto %^ tb? vigWRn Qf Gmg, be* nsi daubfe MyaH d^wn, 
that the Canon )aw bdd Ama^/fid^ to be €9i0Kgh tol^ti. 
"imat? the dii)dr?ii p{ sueh a roasriage ia this. But jt^ap* 
lasers tq ine, tlUt W4i $i$iir and £UatiQe^aia<xMmdarabl^ 
' islaKled % tfus doctiirte^ for natbar of thaw aaja tbrt 4t 
yffM l^s own opMon. They Ifpib n^^ulioii it mettlBr as4hQ 
isn^mv^ el £!r^ and iSm iSmmm^ I ^ppiahan^ tlM4 
^ faf fraai adi^pting it» m tb^ Mi^rw^ .4^ pK^imptiaiii 
Ijttii agipst it9 bi^dn^ b^an tbtji ofHnWuit ««d aagp^eiiMit 
wbp » » *6 fli«cw of yeja^g *w? .vaA% lUlfctiiiibaD 
t^i f#<itiaQlr«vli!i9i wbfittbaf diA Mi^atlhwr'^afaiiJiiai. 
W ^^d I^^^ md arai^i|igflMa;ab^^t it^ jl^j^^ihad; 
l^itibP.bi«ii941<^ 



1^¥9!^M9 ba» giiw^ hq Qpioiw > ai >iimi luniadf, hit aQi||i 
9i^,> thAti ^' it 19 pri^i^]^ Uf^t . it ,pii^t be found . to . te 
1^9 law^ ^ith UB, if it sbquld fae tiied. 
:- Tb«r»)i4»> the^refon^yWdiiseet.s^Mtian.af theo{mdwBf 
^ Ctmwh^ exoepiing.thia didtim of €jfaig. fiut I.qf^ 
^iy^ ibs^t, theiopioioa of Cmig is Jiot suffijd?nt«o.makettlM 
]$,y9' of ihis 4MIUIIU7 cin aivfr poJBt /»bese he k unsfuppcn^ted ly 
o^iar authojcities; and heiie k la quite contrary ta the deav 
priiK^ples of laW) ^rhichl hav«^ already ;endeavoui(ed talay 
4ow9 and explain. 

I fatiive only farther .to see if thift4loctrbie, now tried, to 
be nused up on the prineiples ciboaafidef/iB cowagtoit 
with common sense and just views of expediency. , It cer- 
tidnily appears to me to be the v^ reverse. I wM not en- 
ter into aft the cases so aUy put by Mr Jefi^ey, as fen 
insti^nee, that of the owner of an.enlaikd estate ginng abroad 
011 purpose^ and taa^yipg another womiui^ in order to get 
heire of Ins own body, &e. but I must say that they- viejpe 
quite satisfactory to me. And, I will add, that, another 
iview in wbkb the ease stnkes me, is, that if we are toehold 
iona fides to be good for the purpose of le^tbnizing 'the 
^ildrea at all,, it must be good to all indents and purposes^ 
Suj^pose that this lady had borne a child to h^ep first Hvs- 
baB4 befose the connexion -between tbem was broken off. 
Suppoee she had only had a daughter by^ him, and that she 
had an estate entfdled upon male-^heirs. Suppose the in- 
stance put by ypur Lordship during the debate, that she 
had tired of her first huMband, or that any thing else bad 
bappa^d to cause a separaiidn between them after the birth 
4ifllie supposed daughter, and that she bad then married 
Ae die^^^nder, ear proposHo to get a male child to in- 
liArit her estate. "Wliat wouM your Lcffdships have done 



Aen f Would the argument of honajidei have been plead- 
dUe with the same force that it is now said to be entitled 
to ? • I am veiy clearly of opinion, that, unless you let the 
effect of hwtajldes go that length, you cannot let it go any 
length at all. No bona fides can sanction the second mar- 
riage. That is admitted (m all hands. The party who 
WAS m bona fide can derive no benefit from it; and on' 
what prindple can the party, who is neither in bona fide 
nor in nuda fide pleads upon it ? It seems to me to be 
quite imposrable. And, without troubling your Lordships 
with any more words on the subject, I am for repelling the 
defences, in so far as they rest on the grounds whidi have 
been yet taken by the defenders. 

Lord RoABRTBON.—- Though L<Mtl Newton has antid^ 
pated many of the obsarvations whidi I. meant to make xm 
thia.cape, for I agree entirely in his opinion ; yet, in a ques- 
tifm of 90. much importance to the parties and to the coun« 
try,. I think it my duty to lay before yonr Lordships all 
the reasons <tf my ofnnion. The case has been argued with 
great ability by both sides of the Bar ; and the deliberatioim 
' of the Court haye been greatly aided by the pains which 
have been taken by the counsel to dear it up. The hear- 
ing was iqppcNnted by an interloeutcfr in these words :-^ 
*< The Lords having resumed confflderation of the peli* 
<< tion, with ancfwers thereto, condeseendenee for thepeti- 
<< tioner, and answers; before answer, appmnt counsel for 
<^ the parties to be heard in thar own presence, cw the 
^< question. Whether, supposing a prior marriage were 
f < proved to have been altered into between the deceased 
^ and another gentleman, the allegation of the ignormce of 
*< the second husband of such prior piarriiige at the time 
^^when a marriage wfis aolcmni^ed i^«t>«re^ hiw end the 



** deceased^ would b« relevant to estaUiah the l^ptkqaey: 
*« of the defender?'' 

Ex hypothm cS tfaia int^Iocutor, the marrii^ wkh the. 
first husband was a good and regular marriage. Ex 
hjipoikestf also, the second husband was m a state of lair, 
and honest ignoirance of the esastence of any^ premus im<* 
pediment to bis own marriage. And hi the obsenrationa 
that I have now to inake, I shall consider the case as beii^ 
entirely unconnected with any specialties with which it 
ittay be supposed to be attended^ ' and with which it knay 
turn out hereafter to be so. 

The first question is, as to the effect of the marriage, con^., 
sidered as between the contracting- parties themselves. 

I apprehend that, as between them, it is radically null 
and void It is admitted, I think, on ail hands, that.it 
cannot produce any dvil effects, in so far as they them* 
selves are personally concerned. The ddiender could hate 
had no right to the Jus tnarUi after the challenge was 
made. Nmther could he have darned the courtesy ;; nor , 
could hi9 wife have had any^daim <m his estate on her 
part. • . 

The first oonseqiience to be drawn from this view oitb^ . 
matter, is, that, as a null marriage can produce no leffi 
^ects as between the parties themselves, such a marriage 
cannot produce a lawful child.. « 

This is not one of the best or strongest casea thatmigl^ - 
have occurred for trying the effect of the honafidis o£ om 
of the parents, on the &Mua of the ehild ; ibr it is quite ^ 
dear that the mother was in pemma fide. It is^tbe « 
mother's succession that is now in dispute, and ^the^arg^ 
ment is, that the child is entided to succeed, because ^ 
its odier parent was m bona fide; for in- this stage lOf 
the case, it is presumed that the father was i/Arbom»fi^. 
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BiHy ^eiif, '^ <lMtim ^17 naiuraU^; ooeitrB, ;ii0iv: tan 
dii$marnage, which can firoduce no legal diattft.l^tlte 
paitjr irfio is m ionajide; fiodmte «ft]r «ffBet' to the plfild 
wUi is not «n InmmJUkf flsnl who ^uld not be ekiief JA 
mdhi or fiftiofMi^^f TiM^child is not iH bondjide in any 
odKT sense of the ii^rd thaifidl Other ebtldrenf are ; aiidfaer 
m plewdiBgi that tbd Bond Jide9 ci his fa^r^aitneotifer im^ 
ppitaiit benefits on hiin^ when it .is admitted that it oatt 
^oBiieer none'in favow of the fsitlier himself^ The WlM)kf 
bf"thi)9 argument^ is very Mtomalous; atid it beeomeef stiU 
more so, when we recollect, that it is the mofhei^s suoee»> 
sidnwfaieh is in quclstbn^ and that she was confessedly m 
. mdajide. 

Fe^het^ we may inquire how fkr diis doctrine of bolna 
Jldela is to be extended. If the bonajidea of the father '», 
efldtfgli to legitimate the cbild^of an addlteroiis marriage^ 
wfc»i i» to'becbme of the case of an incefiS!noas one? How 
tfm we to disfinguish the liimts wheve bonajidea will have 
thift effeei, and- where it will nofcF I can- sMppote a case 
wMi^^a maiR'nia^ marry bis own ^ster in rbost perfect doita 
Jides. Is it to be carried so far as to say, that an incestu- 
0m»V\B!imtg^M to be- godd to amy^such effect^ when the 
pitftiesfare;^*^ ifmajUe^ aad^fonh llieaoniieelton"thmugh 
.^;|0oraii^f I do^ molt find that it is? argued so bigb as that; 
and yet if it is not, I do not se6 dn whatgrouadradiatine^ 
tion'eaii be dranmy nor htyw there caia '^possibly be a^ dis* 
tinoti^n at alL 

. Bot^ we are- told dieft an mcestiANis iasms^ is not void,i 
bol only: voidable, by the law ; of Englandc It 'may be ao ; 
but I be|^ in'Crod'it itiever wiil be^lhelffw^of 8«!btkndb 

The effilet whieh hasf been given! nx :the Ganoil Jaw to thar 
hmidjtiks ei one of the 'parents, was. cfaidfty founded (Hir 
tiM>lly«9^ hmnatiity'to the^ iundc^n*- cbiM. Humanity 
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it a mttt tmaikhi tt^t&vo ittanyui4i:ridttiilcni^; but I 
MDiiot help; thJoking that it is a most clabgeroaa principlcf^ 
in laying down general rules of law ; for we must take eaffe, 
in doiog jualiee ta one innocent fwity, thait we do sot peii- 
vak ourselves to do any this^ whidi may be luqust to- a» 
other at least • equally tonocent. 

My.brotheV) Lord Newton, .put th^ case of a daug^er^f 
the first marriage, if thb Wy had had one, bding. wt out A- 
together by this son of the second ; and there teai be te 
distinctioBv at least no good distinelion, between her own 
child and any other har-*aulaw; We must beware how we 
pnmit the ionoeent child of thia second marriage to^ut otit 
the just right lof aaoth^ party, who is also innocent^ and 
who, if it w«e not |o» ft, would have aa* undoiiUed 'right 
to the estate. > 

I shall say nothiDg^ on a subject which- #a8 very well cn^ 
larged on by (he eoun^^l for the pursuers, of a man map* 
ryingr two' or ma&y wives, with the express view of the 
banajidesy securing the estate to ,the duldren, and leaving 
many ^children by these varioua wives, whom fae^ had all^^tt 
the same time. 

Having made.these reoaacks 4!m the prineiples of equiiy) 
«as applicable to this case, - 1 shall now come to the strict la* , 
gal rules and authorities ; aad, on this branch of the mm^ 
the.couxisel.for the deifeiider dilated most aUy ; but there is 
ooe.illi^tration of it, whic^i I think is an answer to all that 
they said. 

They liegaii with. observing, that, by the Canon laiwy it 
was admitted that the bona Ji^s of one of the parlMs 
would, ^ve legitimacy to the children s and then they iis# 
sumed, that as such was the Canon law, such also 
was the law of Scotland.- That i^ was the Cabon l4w, 
dpes; opt seem to be xlisputed by any body^ But it is. «or# 
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tl^ of a[A«ervittioil, that it ^/ms not introdaoed into that hw 
just so earty as has been ioiagined. The case decided by 
Innocent III., on which they cbi^y founded, was not at 
^rst the Canon law, but merely a rescript, or decision in a 
■particular case. It was entitled to the authority c£ a ded- 
sion of the Canon law no doubt, from the time when it was 
pronounced, but it fell g^ieatly short of an act (X* decretal 
of that law; till it wa» introduced among the decretals by 
Gregory IX. 

I will now speak to the extent to which the Canon law is 
at this day to be held as part of the law of Scotland,-^ point 
of great difficulty, and one which^ in spite of all the learning 
and ability of the counsel who hate pleaded the case, I do 
not think hiis yet been fully cleared up. I cannot ^o so fiir 
on either side of the question as has been done by thiB pai^ 
ties. I cannot admit with the one that it is of itself entitled 
to the authority ci law in this country, in all cases matri-' 
monial, and in all questions of legitimacy ; and I am not 
prepared to say with die other, that it never can be held Ur 
have been law, unless where it is mentioned in acts of Par- 
liament, or in express decisions. It is t;Iear that the 
Canon law is not obligatory upon • tis, in the same way 
aa our own acts ot Parliament are. Neither is it as 
strong as the decimns of the Supreme Court. But 
still it is quite clear that it is one of the sources from which 
our law, in matters ecdesiastical and matrimonial, ^ is deriv- 
ed ; and it has been followed in the commissary courts both 
betoe and since the Reformation. As to all those cases, it 
is one of the sources of our law, in the same manner as the 
Civil law is one of the great sources of our law^ in almost 
all other matters. 

' ■ But Lord Stair, in treadng of the Civil, {[lanbn, and 
Fe^al laws, lays it down expressly that noneof them have 
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die authority of actual law with us. His words, are * :' 
** These, (especially the Civil law), have great weight with 
** us, namely, in cases where a custom is not yet form- 
" ed. But none of these have, with us, the authority of 
" law ; and, therefore, are only received according to their 
".equity and expediency, secundum bonum et aqaum^ 

This is also the opinion of Mackenzie ; and it is the ge- 
neral opinion of all our law writers ; and this being the case, 
it is iiot enough, in a controverted point, to refer to the Ca- 
non law as a sufficient authority for settling the question. 
I think, before any sound argument can be raised on the 
Canon law, in such a situation, it is necessary for the defen- 
der t6 shew that it was received either by acts of Parlia- 
ment or by the Court, or in the opinions of our writers. 
Lord Stair observes, no doubt, that the Canon law is 
mentioned generally, ^^ both Canon, Civil, and Statutes of 
" the realm,^ in some acts of Parliament ; but he does not 
say that it is received on every occasion^ but only in certain 
cases. Ntow, if the Canon law is only to be received according 
to its equity^and expediency, secundum bonum et aquum, 
or where it has been already acknowledged by some act of 
Parliament, or by some decision of our courts, I conceive 
that it is incumbent on any person who pleads it, to shew 
that the doctrine laid down is secundum bonum et asqiium^ 
or that it has been so received. But I conceive, on the prin- 
ciples which I laid down a little ago, that the Canon law 
camiot be regarded as being secundum bonum et aquum in 
this case ; and the question is. If it has been already held to 
be the law of Scotland in such a manner as to compel us 
npw to receive it as imperative ? 

Till the time of Craig, I do not see that it ever was sup- 

• L. i. 1 1. § 16. 
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posed to be the law of Scotland ; and I do not thiiik it has 
ever been acted upon as our law since* 

Since the pleading, l ^ve been led to attend to some 
sources of information which were not resorted to by the 
Counsel, but I have not had time to enter fully into them. 
I am not, therefore, going to give a positive opinion, but 
rather to throw out some things as matters (tf inquiry, from 
which it appears to me to be very doubtful, how far we can 
be said ever to have adopted the general Canon law, as of 
any authority at all, without some sp^did fcnrmof doingso. 
What I allude to is a copy of the Acts of pur old Provincial 
Councils, which I think is calculated to throw much light 
on this question ; for it appears to me that these Provincial 
Councils contain the whole body of the Scotch Canon law, 
and that no part of the general Canon law (Jould be called 
part of our law, till such time as it was made part of the 
decrees or acts of that particular system of Canon law. 

jprom a very old period of our history, provinciisd Coqii- 
cils were held in this country. Sometimes they were, held 
under the authority of special bulls from the Pope^ wbida 
was the case, in particular, prior to the time when wje first 
had an Archbishop; and after that time they were held 
under the authority of the Archbishc^. They were 
held for the consideration of ecclesiastical matters in geae^' 
ral ; and, among other things, they regulated the proceeds 
ings of the ecclesiastical courts. I find, that, in many of 
them, the! canons were just copied from the general books 
of the Canon law. But I alsp find, that the authority <^a 
provincial Council was necessary to. give the canons any 
authority at all in the courts of this country. These prop* 
vincial Councils were not held merely for the purpose 
of promulgating the general Canon laws in this coiii^ 
try, but for the purpose of enacting them into laws for 
themselves, if tbey approved of them ; for they do not mere- 
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ly declare them In that kind pf way in which they would 
have done it in the former case, but they use positive enact- 
ing words ; and it is only some of the general Canon laws, 
and not the whole of them, which they adopt ; and they 
make constant use of sucli words as, *taiuifnu9y ordina- 
mus^ &c. 

In so far as I have yet had time to look into these books, 
^ I cannot find in any one of our Scotch provincial Councils 
ainy authority which recognizes the doctrine of Innocent 
III., by which legitimation by the hofna fides of one of the 
parents is said to have been introduced into the general 
system of law. 

Lord H^dles, in his Historical Memorials, observes, that 
' none of our law writers had looked into these proyihda^ 
Cboncils, and 1 think it is from that circumstance, that they 
had been led to Attribute many things to the authority of the 
general Canon law, which really were owing to the decrees of 
those provincial Councils. And as an instance of tjiat sort of 
thing, I may Inention what Erskine says on the subject of 
proclamation of banns * : <' Publication of banns was firsi in- 
'* troduced by the Lateran Council, which was holden in 
*' 1^16, ingeneral terms, withoutspecifying in what churches, 
<< or ^how often the publication was to be made. Afterwards^ 
'^ the Coundl of Trent ordcdned banns to be proclaimed on 
^< three successive holidays, in the parish church, or churche9 
'< of the persons contracting ; and this canon was adopted 
^' by our first Reformers, and hath been ever nnce observed 
^* by our Church.'' 

But, on looking into the proceedings of our own provincial 
Coundls, all this doctrine of Erskine turns out to be quite 
erroneous. If he had looked into them, he would have seen 
that this doctnne with regard to the proclamation of banns 

■ ■ ■ ■ I . f . ■ . ■ ■ . ■!■ , - . ■ 
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was received in Scotland long before the Coundi of Ti^nt, 
on the authority of one of our own provincial Councils* 
. The rescript of Innocent III., which is dated in 1£18, 
was, at any rate, not adopted immediately in this country. 
A provincial Council was held in 1S21, and in so far as I 
have been able to see, no notice was there taken of his re- 
script. In 1S42, another provincial Council was held, and 
though their proceedings contain several chapters on the law 
of marriage, not one word is contained in them as to the au- 
thority of the rescript of Innocent III., which was passed 
twenty-nine years before. I have not yet had time to go 
farther down in the examination of these provincial Councils 
than that year, but it will be well worth the while of the 
parties to look into them ; and if it is not found to have 
been received in any of them, I think it will be quite clear 
that it ought not to be introduced into our law now. 

I now come to the opinion of Criug. His authority is 
considerable ; but I think he has gone too Car in what he, 
says as to the authority which the Civil and Canon laws 
have with us. He thinks that the whole doctrine of the 
Canon law has been adopted by us per averiianem ; but 
it appears to me, for the reasons I have stated, that that is 
pot the law of this country. 

As to the authority of Lord Stair, I do not think much 
can be made of it Though he quotes the passage from 
Craig, he ^ves it merely as t|ie opinion of Craig. He does 
not add the weight of his own great name to it ; and we all 
of us know, that, 'if he had been of the same opinicHi, he 
would not have been slow in expressing it. 

. Lord Bankton says, it is probable that the same rule 
would be followed with us, if the case were to occur ; whidi 
I con^der as an admission by him that it had not been 
followed before his time, for if he had thought that it was 
Stair^s opinion, he would unquestionably have said so. 
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The samei remarks may be applied to What is said 
by Erskine on this .point. . . ■ x 

A great deal has been rested on what is said to have passed 
in the case of Campbell against Cochrane ; but your. Lord- 
ships will remember, that this was not the question which 
was then before the Court. It was only argued on indden- 
tally, and it was not necessary to examine it in any other way. 
There was no occasion: for the parties to argue it, nor for the 
Judges to consider it, with that deliberation which the im- 
portant nature of the question entitles us to presumethat they 
would have used, if they had been to give a decision on 
the point. And though it has been said, that all the 
judges in' that case were of the opinion, that bona fides le- 
^timises the children, I consider it as rather an obiter dic- 
tum than as a deliberate decision, , which we can now follow 
as a precedent, or which we are at all bound to respect, un- 
less we are ourselves satisfied that it was right. 

Another case was decided about five years after that of 
Carrick, which convinces me that the lawyers of that day 
did not understand it as settling the point. I allude to 
the case of Fennycook against Grinton and Graite. The 
&ct8 of that case must have called the attention of the 
Court to the question of legitimacy, if it had been thought 
to be possible to render a child legitimate by means of bona 
fides. Grinton debauched a young woman, Alison Penny- 
cook, under a promise of marriage. She bore a son, whom 
he acknowledged to be his, and presented to the minister to 
be baptised. After this he declined to adhere, and she 
pursued him before the Commissaries of Edinburgh ; but 
she did not conclude to have him declared her husband, 
nor did she insist upon having the legitimacy of her child 
declared, but only for the expencesof childbed, for aliment 
to the child, and for damages. In this process he ac- 
knowledged the courtship, the promise, and the copula^ 



but stSl no .chum was maide upon him. Grinton was there- 
fore in optima jfidCf in entering into a second marriage, and 
some time, afterwards be mailed another woman of the 
namebf Graite.' Some time after that, Pennyoopk 'brought 
another action against hini^ in which she conduced for de^ 
claratof of marriage in her favour^ and declarator of legiti- 
macy in favour of her child. B^ this time Grmton had had 
a child of the second marriage, and the attention of the 
Court was therefore called very strongly to the question of 
le^timacy. The information for the defender was drawn by 
Mr Lockhart, a man of great eminence, and Who camiot be 
supposed to have been ignorant of what passed in the for- 
mer case of Carrick. And yet he pleaded, that the esta- 
blishing the first marriage would have the efiTectof bastard- 
bing the issue of the sieoond. 

But granting, what is very unlikely, that he had for- 
gotten that case*, still, if it had been the general under- 
standing.of the gentimien of the Bar at that time, that the 
iona^/Sdef of the second. marriage could bav^' had any ef- 
fect on the legitimacy of the children, it would have been 
very natural that the counsel on. the other side should 
have met the argument by saying jso; but no notice Vas 
taken of it, 

« On the other hand, the pursuer would naturally have 
pleaded, on' the authority of that case, that, though the 
bondfdM might legitimi^te the ohild, still it could have no 
effect as to the marrii^ itself, and yet no notice was taken 
of it ; and I ohservi^ that the counsd for the pursuer was 
Mr Fergussbn of Fitfour. 

I ^m' sorry that I have taken so much time to deUver 
my opinion. I shouljd be verj. well pleased, that an oppor- 

* Mr Lockhart was fainuelf 'counflel in that cue. 



tunity were- aUbrded to the parties to investigate these mat- 
ters a little more than they haVe yet done ; but if I am to 
give my <^pinion as the case now s/taiids, I must say. That 
I think the bona-^fides of one*of the contractmg parties is 
not sufficient to legitnnate the child. 

^rd 6LEML£B.-^This is a question of great nicety, 
and in. so far as concerns the individuals themselves, it is 
one^great importance. *But as to its importance to the 
public, I have seldom seen a casein which there was so lit- 
tle to exdte general interest, except in so far as it is con- 
cerned to see justice done to iadividuals. 

The public cannot be much interested, unless a great 
munber of individuals are so ; but I do not see how, in such 
a question as tins, any great number of individuals should 
ever be interested. The case has not happened for two 
hundred years fdnoe the time of Craig, though I think that, 
ever since* his time, it has been held to be the law of' Scot- 
land ; and how it should be more coramcm for two hundred 
years to come, I really cannot well see. ' 

Suppose judgment to be given in favour of the plea of 
bona^fidesy I do not fear the ocmseqtiences held out, of peo- 
ple deserting their j ust marriages. Before any such conside- 
ration ever can be listened to, thore must be a cause oSjuatua 
error. Therefore, as to the case of a prince, put by Mr 
Oillies, g<Hng abcoad, or coming down to this country in dis- 
guise, ^after having a daughter by his lawful wife, and get- 
ting a son, who might occanon disturb^ce in the kingdom, 
I have no great-fear of it. I hare no idea of a prince, or of 
a private person ather, accomplishing a marriage in that 
manner ;> at%least there is no great risk of it. • There are 
many circumstances which must concur, before any question 
of this kind can arise. There must be such drcumstances 
as plainly to shew, that the innocent party had no reason- 
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able cause of suspicion. Indeed, in every view, I really io 
think the danger- is more one of imagiaiUion, than a salid 
case forejudges to found their determination upon. In ge- 
neral, the rights of parties are setded by contracts oi mar* 
riage ; and so really, whatever may be the bona fides of the 
parties in entering into the second marriage, the rights of 
the other family will be settled by the first marne^e-contract. 
I, therefori^, do not see that this kind of general objection 
which is raised on the suppos^tiou of ea-prcpoHio marriage, 
is one of any consequence ; and it is needless for me tp say 
more about it. 

As to the authorities in point of law, I see that thexe 
hus been no deci^pn fixing the matter. But still it so hap- 
pens, that the case (though no doubt merely as a hypothe- 
tical one) has been investigated with a considerable degree 
of care by the writers on .our law, so that it caotiot be said 
to be quite a new one ; and their authority, so far as it goes, 
is all one way ; it is all in favour of legitimation by bona 
fdes. 

Craig^s opinion is clear, and it is not given merely in 
an obiter manner, but .most expressly in favour of. the 
defender's argument, on a distinct and separate considera- 
tion of the subject. 

Then comes Lord Stair, who to be sure only states it 
as the opinion of Craig,, and the canonists^ without sayi^ 
any thing either for it or against it. But, I confess that his 
silence weighs very much with me in favour of the defender. 
Stair always mentions expressly when he differs from an 
opinion of Ccaig or of any other writer, and it would have 
been contrary to the spirit of authorship, (what is now, 
what always has, and always will be their spirit), to have 
omitted any one occasion of pointing out the error of former 
writers. 

Erskine in like manner says nothing against it. And 
Bankton is expressly for it. 
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In the case oJT Camck, there is> no doiibt, from 'th^ 
statement of Lord Eidiies, — I say there is no doubt at alj, 
that the opinion of tlie whole Court was in fevour of legifi- 
macy. It is imdntmned, that what was said on that occasion^ 
ma^t be held to have been an cIMkr dictum of the mino- 
rity of the Court, in which the niajority did not agree. 
I dannot conceive how that should be. If the report can 
. be tiHisted, so far from having been an obHer dkium, it was 
the very reverse, and^was the only foundation of the judg- 
Uttnt whk^h was giviefn. An obiter dktum is sometUng 
thrown out which has nothing to do'with the case at issue. 
But diere the judges were agreed on this matter. The se- 
cond marriage was at an end in l^e course of nature ; and, 
therefore, there were no tertn^ihabUes for setting it aside, 
therefore they would not allow the investigation to proceed. 
That was the reason of the opinion of the majority of the 
Judges ; but is that to say that they entertmned an op- 
mon against the legitimacy of the child ? When a judge 
ad<^ts any principle of law, and lays it down as the 
ground df his opimon in a particular case, there may 
be a mistake as to the principle, or as to its applica^. 
tion to the case before him, but still it cannot be called 
a mere cibker dictum. I cannot admit any such view 
as that, where he gives an opinion directly arising out 
of, or leading to, the case before him. I conceive the mi- 
nority, who thought that the first wife had a suffident tifJe 
and interest to ascertain her own status^ were in the right, 
ilut that does not diminish the effect of the opinion of the 
whole Court, (for that was the effect of thdr finding), that 
the children of the second marriage were legitimate. 

I therefore cannot help considering that as a strong au- 
thority in favour of the defender in this case. 

As to .what passed in the after-case of Grinton and 
Oraite, 1 cannot say that I know so much about it at pre- 
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aeiit as to give 9. di^ct opinion upon it ; ^but f nun what I 
)rein$8inber of it at present^ on the. m^tion.i^ it by Lord 
B^cheftBOOf I dp nci see that> the first wi& could bai^e been 
deprived of her siaiuii if she had any right to that ^aim§y 
wh^yer might have been the ^Bfect of the seoond marrit^ 
in that case; and, therefore, in settling the question as to 
Uie first marriage, there might have been no occraon to 
spesk of the duldreu ct the seoond. * . 

Against all opinioii pressing, strong .oQ.oiie ttde, then, 
what are we told ? We are told that Qraig^s ^laion rests 
entirely, on the Canon law. And we are also told,, that 
hb opinion is .wimig, from giving too much wa^H to that 
system of, law. But, I do *net see, th^t$ ^^rbefene, or 
since the time o! the Befennatioii, wehaive beienia thes way 
of giving ^thet nMN?e. authority to it thai» Cnug gave it^ or 
less. We may dilR^r about particular pointf^ of that lew ; 
but, in like manner^ neither does he say thalt it is to be se^ 
ei^ved f^nst the dictates of our. own law, or when it is 
umreaspnable. .He does not , seem to have been inclined Uf 
lecdve it in any different numner than we do aL preset 
There is oo^donbt, thai; if it does appear that- it is an imr 
reasonable doctrine that is attempted to be introduced from 
the Canon law, it ought to be rqected.' 

. Now, in the argument, we were told- by the pimsier, 
that the plea of the defender was quite inconsistent with 
the principles of our law. We were told, that the very de- 
finition of legitimacy depends on marriage, and that 1 there 
can be no4Si|cb thing as legitimacy, excepting through, the 
medium of a lawful marriage. This was ^fir^Zj/ making 
very short work of the question indeed. » Whatever there 
may be in that argument, it needs no great penetration to 
find it out. It is impossible that Cr«g, Stair, Erskine, 
and Bankton, ^ould all have been ignorant of the fact, 
if it is one ; or that they should fiave omitted to men- 
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Uwi it in any pftit of their works^ or to have perceived - 
ihat it oDmi^etely overturned^ this doctrine of bfOia Jide 
legitimation, whidi all of them mention, some of them 
adopt, and none of them contradict Do any of tbem «ay, 
that the child, in such a case as tins, of whidi they all 
speak, was rendered legitimate by rendering, the.marrioge 
« good one? By no means. They tell us the very re- 
verse, for they say, that the &oii^>Sde» legitimises the child, 
in spite of the nullity of the manii^ft. 

But this argum^, from the definition of l^tiaaey, 
is. a great deal too general. I am not fond <tf genenfiz- 
mg too much in appljring the rules of law to priu^tiee ; 
but there are two general rules, of which I am vary fond^ 
One is, ^^ Omnia definiiio in Jure periculoM est i^ and Ate 
other, <^ Nonjus ex regular eed regula ew jwte^ . And I 
really do not think,, that this doctrine of Intimation on 
account of hona fiieaj is any violent measure in our; law. 
I am sure there are many partsdf our law of mortiage; which 
are quite as inconsistent with general principles as this. 
Take the case of legitimation by subseq^ient marrii^, and 
of marriage constituted by promise and copukk How can 
these be explained on general prindpies? Astodet^min* 
ing any dif&culty of the kind by %faUo Juries it is ridi* 
eulous to attempt it in that way. The expresnoh ,/Sdlo 
jurie, is a mere jingle of unmeimkig words, , which is 4qp* 
plied in every case, where there is a departure from what 
are called general rules. It is just another way of saying, 
that it is an exceptbn ; but it is quite ridiculous to say, 
that a^/Ec^Jum has any effect at. all. It is not on ac- 
count of a fictio juris at any rate, that subsequent mar- 
riage legidmizes children, but on their own account. Now, 
there is an instance of legitimacy, where the children are 
not bom in lawful wedlock, for they had been bom bath 
tarda; and no fiction whatever can alter what is past, and 
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iMftke it a faet tkat *they were not born bastards. The 
rule«»therefoFe,' is no ^fidio Juris ; it is just an exeeption 
ttom the general rule. Now, that case i^ just as mudi an 
excepti<m to the rules of law as to bastardy as, the present ; 
and . I cannot see any reason why the one should be law, 
and not the other. 

We are then told, that it is the bona fides of the pa^ 
rent and not of the child; and we are told, that both of the 
parents were not in bona Jide. 

* The bonafdes of one or other of the parents is the* 
drcumstance on which' a jas guasihim arises, in iavour of 
the child. Legitimacy is not like an estate, which a child 
takes up at his father^s death. Children do not claim 1^. 
timacy in and throu^ their father^s bona fides, but on the 
matter of fact, that there was a marriage, or the appear, 
ance of a marriage, in particular circumstances pointed out 
by law. Their right arises to them suojure. The child of 
a subject of this country, though he may be bom abroad, 
is not an alien ; but he does not claim the right of being a 
sulgect of this country through his father. He claims it 
in consequence of his father having been in such a situation 
by law, as to enable him to get children subjects of this 
country, and not having committed treason. The child - 
claims it suojure^^^not in the same way as he would claim 
iHi estate. In the same manner, in this case, I conceive 
the staius of legitimacy to belong to the child suojure ; in 
consequence of its parents having been in such a situation 
as to make die world believe, and to make the child itself 
believe, if it was old enough to know any thing about it, 
that they were in tUulo to get lawful children. 

I do not see that individuals have any thing to do ia 
this case, and the pursuer does not say that they have, for 
he deprecates . most strongly any consideration of that 
kind. 
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I do not think that there is ooomiii to say mueh upon 
the question in the light of natural justice; but for all 
that, I am on the whole for adhering to the authority of 
Craig, and to what appears clearly, from the best endenoe, 
to have been the opinion of all our predeeesK)r8. But: at 
die same time, if the pursuer would shew me any thing in 
the way of a change of our law, or of our manners . and 
principles, sufficient to induce me to do so, I might be 
for rejecting the defender's doctrine still, for I admit, that 
there has not been any expreito decision on the matter hi- 
therto. In the mean time, it appears to me, that the 
question of expediency lies* altc^ether theodier way, ftr 
the leaning of our law has all along been to give more and 
more facility to the constitution of marriage. For instance, 
I do not think it was so well known in the- time of Craig, 
as it is now, that a copula fdlowing a promise, made up 
for the want of a regular marriage. To be sure, long b&. 
fore that, it furnished a ground for an action before the 
Commissaries, against the party refunng, to compel Mni 
to complete the marriage. At the same time, it i» not 
clear, from the opinion of Craig, if a mid-impediment had 
occurred, either by a subsequent marriage to- another, or ui* 
any other way, what redrdss the injured party would h»m 
had. But, I conceive it now to be law, that, if a man de* 
Lbauch a woman on promise of marriage, and afterwards 
marry another woman, the first will be, to all intents and 
purposes, his wife. Now, a man who has done this, may 
be publicly married to another woman, who may know no- 
thing at all about it, and who may have no means of know* 
ing it, for that sort of transaction is always of the most pri- 
vate kind. The first marriage cannot be set aside, because 
the mode in which it took place is good * and legal in our 
law. The second marriage will fall to the ground, by the 
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deckmtkm of the first. The second mfe will not suffer in 
the opnioh of the world if she conducts herself properly, 
wad I omc^ve that, in aome respects, her right ought to be 
praserved. But I cannot conceive that the child should, in 
the estimaticm of itB 9Mu8, liave any thing of that stain 
upon it, which instinctively attaches to one whois.a bas- 
tard. Now, would it not be very extraordinary, if, in such 
cireiiiiistances, the law were to bring down the child to the 
level of a bastard, and an adulterous bastard. I conceive 
that it would be very hard and unreasonable to stigmatize 
and degrade those' against whom the whole world can point 
out no objection. It seems to me to be quite contrary to^ 
aU analogy^ and thefdTore, on the whde maJtter j I am for 
MMlaining the defence. 

Loiia Mbadowbanx.*— I am sorry that there should be 

any difference of opinion amongst us on so very important 

a case as this ; and I am just as sorry that I cannot agriee^ 

. with my brethren on the other nde, as I am that they can- 

not agree with me. 

In pij mind, the weight of authority is ded^ve and 
dear upon the point ; and without examining prindples, I 
do not feel myself at liberty, sitting here as a judge, and 
bound to interpret the law, and to apply the law, and to infer 
from the law I^itimate consequences, — ^I do not, I say, fee) 
myself at liberty to pronounce a judgment in this case, 
in contradiction to. all the' authorities of the law. Can 
I pretend to say that I can sift these Authorities better than 
lifts been done before ; that I am wiser, and that I will do" 
it better than my predecessors did in the case of CTarrick, who 
were all of opinion that the bona Jides of one of the parties 
secured the legitimacy of the ch'dd ? 

That was the universal sentiment of tlie judges of that 
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time,, founded on ttie sanction of the authority of all the 
fathers of our law. Am I, at this day, entitled to alter it, 
even if I thought it wrong f >Even if I did not understand 
the grounds of it, I would submit, and bow with dcfi^renoe 
to what they have done in so important a matter as tUs. 

I conceive that a court of justice is not entitled to alter 
any such dednon as this.^ If an eminent counsel in this 
country had been asked for his opinion,—! sbalL suppose, 
for the informaltion of any foreign Court,-«as to what was 
the law of tins country upon the point ; could he have come 
here and have asked' us to try ahypothetical case, in order to 
enable him to answer the question, or to solve any doubts 
which he might have entertained of the propriety of die 
opini(ms in our law-books on the subject? I cbnoeLve he 
codld have done no such thing ; he woiild have beehb6und 
to tdke the law' as he found it in his- books ; he could have 
said nothing else than that such was the law of Soothad, 
whi&teter he might privately have thought as to its propm* 
ty or expediency. And ntting here, afiter the understitndiDg 
has'been so long and so universal on the pcuht, I do not fedi 
myself at liberty td do any thing else than what any eminent 
isounsel, in such a situation, must have done, I am quite 
/clear that this has long been con^dered as law in this ooun* 
try. ^ Craig^s opinion is mendoned without obje^^on by 
Erskine and Stair, and it is a{^Toved of by Banklon. What 
■would your Lordships thbk of a Lord' Advocate, or, a 
Dean of Faculty, who would have doubted it ? And if they 
xx)uld not have doubted on it, neither can I. 

I agree in every word that Lord Glenlee has said; and as 
I hate to repeat what has been already said so well, I will 
endeavour to be as short as I can. And though I agree with 
him in all that he has said on the case, I do so more particu- 
larly in his observation, that it is a most obvious fidlacy to 
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mAiataiii, that, excepting through the medium of marriiige^ 
tbeee is no Intimacy, and tbat.a nuU marriage ean produce 
nodiing but liullitj. It was an examination of this induc-^ 
tioii wbieh first led me to form an opinion upon the case* 
And the opinion that I have fonbed is exactly the same as 
that of all our authorities. 

' Let us see if there is any thing that the law recog- 
jBiises in that induction. A gentleman finds a lady in the 
«t«ation of a angle woman. No objection to the marriage 
appears on the part: of any person. He marries her, and 
takes her home with him ; and the mairrilige is terminated 
by her ^deatb, at the distance of a twelvemonth,, without any 
ofajeotion having beai started b3r any person. Is it nothing 
that all this takes phoe ? Su{^x>se a declarator of marriage 
by the first husband to be brought^ or a declaratcnr of bas* 
barely against the duld, does that alter the whole state of the 
matter ? Can ikuare be a resiUuiio hi integrum in ^uch a case 
08 tills, as there may be in other cases . of mist^en bona 

I oonceive this matter to be material and most impoftant 
in all its consequences. I can imagine nothing more obvious- 
thanthat this,asa case of a putative marriage,must have very 
important effects. Lord Newton did not dispute that it 
might have the effect of giving the husband the Ju^ mariti. 
But is it not attended with many other eflects ? Were not 
a)l the reciprocal duties and rights of a real husband and 
wife created between these parties ? Would thei:e not have 
been room for an action of divorce for adultery by one of 
the pairties against the other ? Could they not have had ac- 
tion for separation a mensa et thoro f Would there not have 
been the oath of calumny for carrying on an imprq^er ac- 
tion against either of them ? Might not both the lady and 
the gentleman have been tried criminally, if they had vio-^ 
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laled.tlie. duties. wUch thef law iitipofles on the ponpetiMi at 
siidb a 4!to<ttJ as this, property eonstituted.. 

It is nof alleged} in this case, that there was any oaiM' 
summaiioti with the ficst husband ; and I imagiiietbatit iif 
the oommoo law of marriage, that, without a amimiwiio cor-*- 
/lomm^ no affiaity is Qonstituted;!' I oooaeive that the wliole: 
of the question as io the marriage of Henry. Villi wiftlrthe 
widow of Prince Arthur, proceeded on that authority. 
He would not hare been permitted to marry her in that 
event, or it would have required an act of; Parliament to- 
get the better of what was ^he general law of Eurc^. • ' - 

I conceive that I could not have tried this lady for bi^. 
ganiy oi^ aduhery with' her second husband, without a 
commxiio. torpovuibi with her first husbands TUs puta- 
tive marriAge' is much . stibnger than the. one whii^ waa 
first celebrated, if it was not followed by ^onsummaitionr 
It'ihas jniich more powerful efleots* The c^vil and the 
orimiaal -law toudiea its ooti|iection. more poweifoUy. Is 
that marrii^ to be amiihihted, because a question arises 
after the .death of, one df tbe^parties ? Aild are the r^ts 
of parties to be > annulled and put an end to in suchu 
situation? 

I cbnoeive, that, by all thete oireumslanceft, kju$ qtieesi^ 
turn has arisen/ both on- the, paiiuof the^ chHd and of the 
public, which cannot be got the better of by any after di&'' 
eoveiy that it- was all a mistake,' in ceinseque^^ of^ a prior 
BMurriage. It is not every thing of this killd -which catif 
undo all that has taken place. We all know the stories* of 
Barbarins Philippus, and of i Pope Joan. The^ acts and 
deeds, were .tot annulled on the dis(*overy of the mistakes.' 
If, by^ some s^ange accidefit, the Ar^hlnshop of Canter- 
bury, and the Lord Chancellor of England, riiould turn 
out to be women, would the jtidgniants of the one, or the 
ofdinations of the other, be thereby annulled, merely he^- 



teiiii4)ie person w]k> gufte ihem^ tuiffiad ovt to. to j^iiotniait 
and an impofttor P I eaonmye that notbiag vonld beoM^ 
iaagetoms to^BOciefy tfan tiwt wodd be ;. aiidl i»ntMm^ 
iriicfci aabltan eome t^ be: ki tint bistiwAid fonn ^viiebgtMv 
a«eiiiltric»t«vefy'iqp|)e8raMe of a laniftd aMlfffiagiFtg>tii^ 
pfirdes otoeei^»ed< and to the piiUir) Ai|t . the itf^Hone 
Qotafcptenees ifi\«^ in the saae iniy> ^ris^ feom it^ ain3r«kii§ti 
b«'ltttiiifilterabk» by abj a&vdifaMnQigrraa tki tkat o$mi 
If jon ooQ^tkiile a putative) ^akm^ yom aaUag^ social^ 
idlQg»Atr, it yea afterwai^s pw^end. td alter thai «Atte«^' 
on th^pMteacfebC oner of the parties havkig. bMI aa itou. 
pJM^. 

. TUs dIsorba.iilLtlie queolioo.. Idafnotatatt enter tatoit> 
the ^ew6 df Lord Rdbeitibn. Here Atre .ivas a piitelive^ 
QMwrif^y.aoluMwledgcd by all the friendi of looth paiiieGV 
aod by the g^ierdl adus&ii ef aooety^af the; kgrik^oF 
tfaM «iHr]$ng)e ; in' conaeqitenee ef whichtdae (diU^ at oM- 
tiine,.efij<yyed the *aM^ of ^[ttiinacy.. it;tfaepMD)i^doiib& 
tbB^mA tt^^^Mu^f m cooadttilefl^maBitsiand^kr spt&of laI3/^ 
thinjf thKI m^t l^erwaida oalia fe hght. Thex^MM «aa 
oDi^ of th^ ^Nts of die putatiiRe inarriifp^. It entecediin'to 
the world in poasesskm^of a lawful siatua ; it had aotiadly 
obtmoed it in the opimafeof the \iwld« aafticaBitha;6oUrt 
Qonr take it a^Ay^ itrit^oot any faub oa the part of thi- 
chad? 

I do iM eater at all inlo the ditcaalira^aB {o.«h&iiiilha^ 
rit^ of life OaBoH laiiv, and the Imr of Ei^^aui Tbr Ck* 
% that I:Oobsider th^ Can6ii»law a» never hai^iag. bem aiK 
thoilitaliye in- ihvLtcmiiirf. I agree that tt mu&t have tfa^ 
ajothocity c^ the lair of this eohnlry Soterpoaed to^k in ^omb 
filuipe Of other^JbeiMreril cati be.re6eiYed ;::aod yettiflee'iil th4' 
hulory ^ the Cbendi cioiistantlyv tbat mAi a l&w of th^ 
Ghureli was reeeived m euoba oottnU^t^and not in aiioh urn-. 
otfaer/$ 90^4$ theltefese^ Lam deaf> that ii ha^not o£ itaelf 



iiflj)rrt}iDd4iig. wlbMl3E. But I Omk thMk 19 liaciiHlbtattjr 
«|.iliitbpiity'«9:cio«t of di» foiuittiiaA of our ]»»r,.tbcp^ npt 
mhv U«eW; and I ibitik thvft ite dtQlctjope^ o^g^i^ tp 1^ f^ 

ibp «ib9^#f tb^ £n|^b knF, vbkb I tbi^k g»^ £ir. 10 
j^lmr up 4^ dUSotibty whkb tbe <ieci^m of tb«tti^w..b«i 
iMcwimdi in tbe dellberaiUMpoii tbk; matter . , 

YoisrLQQd^biqNi perhaps nfeaoi ko0w the fiiptf.tiiaft»>by tba 
)«if«f £«ll^d^que0lk)iwof legittm^a^^^ taihc 

S^mmnikBi CoutsU ; but qmesdcms of loaxria^e^ dp bdmg 
i»lfatm?^»9;nia^MEi}; nov^ tbait d«min»taiMie.»biieissUilf 
cieni ik» iiiwauiit for the. very diiflferetit rules of law tbi^lhi^e 
4Hie&)i«li^}ic^ into tbe W^of Engtod, M k> th^legiti- 
4«ecg^ aiid'a^ I9 nwriBg^ 

'ISie leanwnon W» both of Scotland and Enf^aod, db.- 
«viu» uaeriagt bf pramu^ and oo^a^ bat tb^i; di«tik«..wit9 
gc^ tb(a l^^r of in tboa oouaiary, ;and not in £ogW)d,.be^ 
aaiiiaadieinatimcaiheto1be8algeGt.lothe Cutm CArfsiilfnU 
Miaia Sbodnd and not an Eagiaad. Nobmm kg§a4f^ 
^glim 9nwtori wte Baid ufioii tliaib v«rj|oiiit,'a|.the ParUai* 
4Bant of M&Mm* But the &giam Mq^esiatem abair^ 
ibat»Alhiaa)nnt«y« effect waa very early given toputaj&ii^ 
mmsiv^ and I am not yet fla»iaftad» l^t jthe lair of fitt|^ 
land (whatever diatinqtiQiisiikMciy makrj^ is diffiereaii ui airfery 
JmfiWi' Njay, I yill say, ibat sudi is thgi regard, of jout 
mm }Wf ihid I imagine of the W of England alte, tortib 
4i8^«^ |3f«)raaPMir^it9n eatabliahed ;by soeans of putative . nai^ 
.mfjl&$9 that it is baidiy pomUe, if ataU, to get the hett^ 

.«f(it , ', : 

' Yun jaee very diftincdiy, that our for^Sifchsrs gave * the ,e£- 
^faak»oC k^giiinaoy to putative marriages. Now^ vAaKt^dnes 
the Im «f iBagland do P It refiises togive any suche^Mst to 
themv^or any «ffeol in a direct nmmcr. it reftiseatoidtlQluts 
the m^me^Aiag m ^ixpinthai we da Bat it Joeathefveiy 

n2 
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mmethkngiik effect: It doe^»much stionger thing. It ei^ 
pressly prohibits the Cf«rfl0 ChristbmiUUis fitun disturbiiig: 
-a nmrrii^e,. after the death of one of the parties. Aod^. 
why? Beeause, as we may- gather from' Btacksteae^it would 
4i(astardize the issue, without operating the only ead for - 
#hich it was allowed, the reformation of the parties'; attd^t 
besides, the party attacked would not have so good andf»- 
T^ourable «i opportunity of defending himself, as if the pa- 
rent were alive, and mi^t be unsuccessful in a good causey 
merely from ignorance of the circumslaQoes^ If this case 
had happened in England^ and if the first husl^^ttid had . 
'brought his action in England, at the time this aotioA ami- 
-menced here, for the purposr of trying the questioB of his 
marriage, the law of England would not have deelared the 
child to be legitimate: But an ordci; would- bwire issued 
from the Kings's Bench, prohibiung the Ecclesiastical Courts 
from trying the question ii^-^hat is the law of England. 
- I apprehend we would not wish to imitate tUs mode of 
proceeding, nor to make our coiuts of law stop the* couree 
<if law, in ordar to prevent the existing status of a .party 
from being disturbed./ Is it not much batter to ackaow*- 
iedge, and to act upcm the fact, tliat a putative ftofo^ is a 
good stakM to the j^eorsen possessed of it ? It seems to me 
to be a much more rational mode of proceeding. 

I believe that, in the practice of Bi^land, that cireumi- 
stanee which seems so-odd, and which disgusted Lofd Ro^ 
bertson, of giving ^ect to aa incestuous* mami^Qne^. on-ac- 
oount of bona fides^ may very possibly have or^nated 4rDm. 
its having been the old Canon law of the country,- and 
jhom its not getting into the Church Courts to be examined 
•into, when the separatian between the different kinds of-cases 
'took place. Anditseemsalso to have beat thelawof Soot- 
hmd, at the time when incest was first declared to be a*ca- 
l^tal crime. It isss fact^ that, LujOue system of society^t is. a. 
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xtrttBey' l>ut it is not oonttary to the law of nature ; for Ibro- * 
then ftBd skiers, we know, mustMiave intermarried un the 



ItisTery strange, that the lawofSi^Iand ascribes to one 
putative niafriage^he effect of completely le^timadng the 
cbildiea-; and that too putative marriages of the most dis- 
^gusting soit. An incestuous marriage has been found to be, 
attendcd^widi'thatcsonsequenee. Ttiseemstous'verystiange,' 
'that a man^s*son byhis ownmotfier or grandmofher should 
be kgkiBiate, for that is admitted, and {beaded on* by the pur- 
suer in tbk case. And is itndt very strange, that the defen- 
der >ahouId not be legitimate, if be is merely ^eson of a se- 
cond marriage, contracted during flic existence of the. first, 
though iiif the most complete honaifSes f If we are moX tied 
up by foii^ser authorities, it would be very -odd if we should 
goiAto this dislfcinetion between the two cases, when it is a 
diadnetion which must be admitted to be so very absurd. 

On the whole, it appears to me tiiat we are not at liber- 
ty <to. depart from the authorities of &e law.' But, if it were' 
an open^ case, I would not 'hesitate to say, that putadve 
manage should haiveaU^th'e legal effects, in regand to third 
parties, and to. the ^sbtldren** of the marriage, that actual' 
marriage has. . ^ 

Whatever your Lordships may do, I hope you will pro- 
■OHlice such a judgment as to keep the' matter open as to 
that moAt 'important pcnnt, the competency of entertmning 
any mieli questionsat all : For in England, whatever strict 
law may say,' Iain satisfied that they 'would not be enterl 
tained in any of their courts. 

If it is competent to the Court of King^s Bench, as I 
understand it to be, to issuis a prohibition against trying the 
vidiAity of a marriage, after tbed^ath of one of the parties in 
A direct manner, woiild it be competent to that very Court of 
King^s Bench, or any other English Court, to go into, the 
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trod of the rery saAie questibn, llieidMitIfy d^urritig m ^'e 
coiifse df the duteiissioQ of asidtkar accibn, 'fer h tMTtlVffl 
purpose ? That seems to me to be such an anomdy, '^^tSM' 
I believe it to be' quite iim^)oiaibI». 

Your Lbraaliips'mll abt) tAteetA to th& ^mtmlSiMl 
that here consihiimatibii is not aiteged tohltVe l»ke* fJUi^ 
wHh tttefirsfc husband ; and I do sny; layingfUl siibtktS^^ffrt 
of Tiew, that this k a most importmit considdt^i^fich^. ^^Sp^Mfc 
tbekdy tohaTie been inamM, and that sb^ h»d ii^et^btm 
tak^ by the haaBv ik>r fld£Ao>«rIedged by ibe inidi foHitoem 
sheiks inarriM, andthathebad'gbhe&wt^ttid'lleifti iMr- 
a vii^ here, and she KmnriM agahi, and ^ald tUfidNfcfM 
her teodnd hnshuid;--^! say it wbuM be « mmttrof fWf 
aerious consideri^tib i^idi yobr Lonlships^ o ik ' l tfe t ' you 
ilrbiihl Older Her to leav^ the tbal^ lOMl'did'Oflfyiiun Oi 
whom she'had aiffreiidered her f^ersdn, and tb go bade tt>> 
the'olhef, who had tveatbd her in th« nmnker I hwre* otfi.. 
pos^. Tlmt would be a rery serious rase, and /it ^^it^lo 
be kept open for tsbnoderadon, if it ihooU 09et oecur. 
I ^not ntisah to give any opinion upon it here. Snt^iifi dm 
ioBBBik iiinej I am qditie satisfied,' da the 'grounds wMUi' f 
Have flIUtted, that the de&nclte in tUs case on^ to be Mn- 
tained ♦. ' ' i ' 

Lord PoLKSMMET b^^ imwieU, cofaU not enter into 
Ae'dblail of Ins opinion ; bnt'hexeqnesWd the iJevd Joa- 
tioe4:!lerk to aay, th&t h6 had bonsiSeved the ^pmstiem very 
d^beratfely, and had fatmtdk deeidedtipiiiibn thatthe de. 
fences ought to be repelled. 

:-*- — . : .. ■ . . — • •,•,,,*, — ... ■ r ! < ' ■ 

• Theiiot« wideh Loia lAUkywtenk ted praprnd, Hiidftarii tOkh 
h^ ddivcred hitopiokmy'Sie^fnisTed in ids CoBsctka»4>f gwHipi Ji|||r»> 
.fmd will.l^ ffMind tt i^ngth in .the Ajipendix. Tb^ vt valuable* fram 
their containing his views of the case,, unmixed- with the views suggested ' 
lay tte ranttlLs cf the other Judges, who spoke befine him. ^ 
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l4ffd .JiraTiox.CLSftK.-^TIu8 is certainly a \&ej ii^ 
^poitflMt aaA m jexy luoe earn. Midf I am h^ppy to find 
Kiyseir in the situation of my bi^er.Lord Mcadowbaiiik» 
<it faring alnoat fdie^wd fii»m the neoMsity ,<xf formuifjany 
«|iiin«a at all. Coosdomas I l^n of my infaiorily both 
« kaonrledge and aUlily to the Judges who sat in this 
<kHirt«t lh<^ time.of the caae of €an|pb^ fmd Coefataoo, 
mA the great laiwyers who huve written on^ the subject, I 
mould have held agnelf to be bound by ik% we^fat 4|f 
ihair jofiiniciif. But at &e same rime, my ^[nnion vi juat 
Aee^neaatbatwhieh th^ 'entevtaiiied. In ao far as J 
4«n^«apaUe^foi«aing4we, my >«|^|]W coi^^ entitdf 
aeilh thoee<rfLeMU Gknteejmd ICeado>i«^bank. 
. daHeneacBBeof the woid I i^iee with I^ Glenleai 
^thtttyiinapffiwvas'the.pubho.iaoonoerned^'diiB any bedoak 
ddeaed aa< a »eaae c£ no great 4m{aictanee^ for it is^ AMie 
aribiohaever. 'happened in this ceuntry before, and in all 
y eaba h ilky wUl never happen agab. At the eame tinisi» 
1 iha9e^<senie>doobta of thia having Arisen fkm the faot 
iiS theniiinever^teibBe haeri^g been ^snoh ^double marriligeis 
aMilbiB 9 £nr;my •wnriafwesfiien is, tbfitthe Jtasonwhy the 
qiywtifm nssei^iMS/bfnii agitatad in & 4iourt.of ilaw bafom^ 
haa4ieen^m theidianoe wlmit has been univenally^plafied 
«ntthe' opinion of theiCsnonietsyasi handed df|wnto.us% 
■ ]Gmig,4«dail omrodierwiitank 

iln «onsidering^tha'Hiiiesrionon^riiMnda^<»pediedoy, . 
«aii»whatmajf belhe^oettseqnenoea of > jui^nient dt^ 
inftaKMiro£(fae>one{iai:iyor<yf the other ; while leOBSm 
that 4lie .dangers' pointed out %y>die pursuer aeem to. me 
te he^noreitban Ghknerioal, I ean see very great dm^g(eis 
indeed^iif jyepgeneunce a> footway judgment* .ISie'Case 
n—t oftatt >hgpe oo^umed, at .leaat 4n |Kiint'«of aagwrnent 
ond ^, if theffect oSbwwfickshiA not been unlTi^rfiaUy 
bald to be Jaw ; and dang^ous, indeed, would be the ocfMe^- 
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-^lieqpes oL tke law» if- bona ifides^eoM «ol iegtlioMlertke 
/sibii4/mafpi such ^a in«ini^, ^as il imsl^iopea a iva|ifliMke 
«iiMMt aUbcjmus fraiulau ; . ::• ^ ., ^ 

^iJjQokiAa^bejckeifiiaiiftof this. Court*;^ lofdctortke^iinliei^ 
IflfiKqttiBfria .which aUemfiU Jiawe been 'made, to vQBMy<«ff 
}«teles i]»ai.therla^w£ul heire; la6k itoilie kmvmmikk 
JuttAaa^es of peigusy ijicases.^f deatbbed,<«*^AM m 
£a|{pi^ (pcquiy^ I am. afraid, is lo&0Qaiinon,**4UJetstg^^ 
ipi^esf^iettifHiiis ;«--^aBd jiidge if sudi Qi|a«lioiis asibis^ovM 
not have frequently oooirred^ if the feuocesskm to pemas 
diwaipd oould We bem.cusried.DffibjrimifibtaiiralJh^i^ 
A8^tbiit;aui«e3/^us laamage i!^dbfle4 tW.<^iUreaj«f4haw^< 
o^ iUegit]i»al<^.iMN»vitib^^ the w^sk.caaafMsi 6mm 
fidfi9/m tha^partof il» ptreats. :Ammimmm»mmumid 
4Mlure age* fxon wbwa be expscu garni and pvoper.aai^ 
4Mli^i indeed a.«Mi0V ¥fb« he taailfieviBay be hfM.m 
sam reqpepu to wmuit ^e pnidaeee aadiAOondttctiaf- 
Jthd^wonwi whom he selecta f(xM» wife'; aiidif he JMrMt^ 
fxipm proper msi^efl^ fi ^swoaoifioixia Id the>yefirii»ofldiem^ 
tipJdy.he^iQttlM; he dealt , with- aa if. he. iWet^e.-fidUii^ to da 
8tp.. But if the bma filfia of. the parents, b. not tara^ 
effl9f!i.&om.the.kw,\aimaainuatdQilignatdeid loolvyM* 
Iie,;iii|i8t .iweaat the farudenoe of her chiiifeh yeaj »;r aiat 
foerdly thi& prudcaiee of -thfa^tima of file^whao fafeniMrriei 
her ;— but he must warrant himaelf from iihe aaa«t ioaae^ 
the n^t .ummeauijig; and the most <bildish oer^aony^at 
iwy b^Pi taJMli p)aee fzpm the ^e that she waa taidva 
f^i^ pf 4^.. ,Qe may be certata of bar virtue, .j«id. he 
xo^j, be QQict^iu of ber:,prudenee, at the. timeK^ the maitiage ; 
^be m^iy be ^lipg tp undertake that risk; but he caonat be 
CQrtun of th^ jmdegfic of any child at the early age of twelve. 
If. the purauar's argumaot, therefore, is to be auatiuwd 
by your ItQrd8h^>a, then I say, that, excepting in rriianea 
on.o^e^s own ionn fides^ no man cim now go down toi the 
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Motinriict < it, than, tormake stidH an alkgstkm fas tiiia;' thilf 
IteMli htteniiiiaEMMi heSme ? i The «ee«nd; fautband iii dna 
case luqsfieaed-loi have )faeen manMd only one year, lincNe' 
l»vctlMdbb^oiie (^d; bnfyif tbepiumier^SMg^^ 
giMidifiMrmyitiiiDgat all,it wiouM hs^eheeitiia'goaitg^' 
tUBsntycr forty years' rcqbdtttatkm as after one ; and aft^ 
eveiy flaeiEis of pnmsg the falaehiaiid of the allegalibii bad 
been lost ^ '^ 

Aiiif wfaoi oDiiU asaiine hkbadif that iie . wDuU e^ 
*l»fiMHiEeifehe Msehood of mk;h an aH^tibpinade at atrf 
, tee. ItnuHtcrfbEi bea vor yaute y nwtter.-to- set aside ehil-^' 
^WB, vkhout ther'Ieaalineasaii beinqp affonledfor it by €be» 
oaoduct of any one of thepartin. We rauit AH to 
<xmviiiced <yf tins, alker the man^ attencipto alt peijtiry 
aad i^usdee that every Judge must have seeo. * We 
fiMlst be convinced ct the dreadfbl • farifitica which tjhe^' 
parvuefs^ aegumo^ miist gnre ^ such attempls on tbe* 
estates of others. Ac6c»dbg to that argiunient, t etdi> 
Aewnvinag hasbapd^ b nqf, a necesavy. patty ^ in «nd>ir 
case. Heite no Imeband appea:rs, though we are tdd that 
thsne waa one. We do not legally know any thing abodt 
bin. Even in this case, the fisiet may be, that the whole' 
sMy IS iake, and yet, it may now be impostable to pmVe 
that it is ao^ since the lady, :the only person who knew the 
drpurastances upcm which the story is. raised, is dead. I 
do not mean to say that there really is no such person, but 
ev^ if there Vere not, ^ the same story might have been 
told. We see that he is not iti the field. No claim was - 
ef^ made by, him. Then, at whose instance is this action 
proaeeuted ? If the action is tobe good at the instance of 
any third party, what protection can a person have whose 
Intimacy is attacked in such a manner ? The first hus^ 




thii he wuld^^woiwiAiu < 



Thte ^iriiileliecbfiMdiig M ckiin, Mk^ mtlotVmttt^\f$ki$ 

to? What faoUtm for peijiuyaiMlfniudwoddtei^^ 

mtmg^ ^oet^iAoHbt^mAma any priett at BH^immniks cmt 
^frCwfaghana^t' Wkd^cBrth^uatts imiUtb^ 
IfdkM fagrraiNii tiieqMivNr hafipe of defeMfing; hkimU;! iliaht^ 
a ttnid fim ha i b a nrt mtmwieni^ and At aolhtf'wdmjdbatff 
/iWe BMiy ttiiipfate* difttcQl caaa. W« BoayianpfMa 
ilitt tile aecoad;hiaribaiid had idUedifiril^ aad'thi^ ooaiof 4fi» 
wfetiiiw had fW»Bie>andtiwa>tiBd that Us nUov' «as dMiwife 
^,^ the .finft huriMticL cFbe paaof iii|^he^ai«Mhetory.a^ 
us^iaodrwe au|^tindbdHt;flbe m» flo;iahd<yet4iarftkbmr 
k»ifcv>ttUliiol;erakahar>so* ^XhiifthaRifcre, bteaHyawf 
ipmaeettog. Haju d g aa t nt ^iiiliioh.aK^ an fm. 
^•intilhia eaae wUl.nlaiDe ibis kdjio ham hten ihe 
fnifeof ahesfitat hnibaiRl. gAuid) in^tbacaie'Mbiih i hMe 
a wpp w ad i die. aught ham hod no eYidaMe t<Matlbfy Ibe 
ONiHa ki) hetimd^ ar hcattglMilMMwlMid ewdaaMa la^liaar 
thai the wbofe^toty w^ftbe, and yetithal oatdd^tDtrhanie 
doneavwjroiit^ceree. TUs»at leait, sbewi'4faac thismia 
vaiiretnDgcase; aad^MadsviaatodMibtTdry amirii, "wha* 
thai^'whah Miches daciMa asr weaould ptonatinae^^oilid' 

: ■ i' ■ ii , ill 

* The Case here alluded to was decided about the year 1790, but ^w 
aot reported* 

t Fac. Col. 8th March 1810. Kote. 



lte#» w. <flfect . in , I fltfiiyiiiig tite Ali^ wUibwsifiW,.*^* 

oaght to pronotinee any decMon at aU. We ouqgkt 'tvigo 

v«iy tdtep iatOr^iiuR'iiMittar^ ittEhgd^fhrfbat i a a^^lti iicte a 

jji4gi&^ HflM bailfli«»: iM^Umim, ottvtlle raHfegdtei 

ihalto<wthcg<i«8ll».wifcrfawadrt^ 

nriaiit^i^tald m^jmt k t Jk ^^hkmt Wai4ui iriii^'^^iMb Mr 

, >ibd why ttkdnM irr baflldhlte 

ParliaaBeiil^? It it irtun regand tofate^«lria^^a^imbef iJM. 
W# toe to do it, itik ia]il> ibcBsme^ tte hrif ^«M <llie *^«iii: 
<lf anoiher nank,' and yctdtor jti«^^n«nt^lti»itF iMUt'^lim. 
lar|iaT0 bedraa « And>ilie net^r ^faAacd ber. Bc^-iMJr 
lafiie to>dciioirM^ AqRt. tfie ^assr ins iwife^ Hiiute r^h 
diall liave ftufidit; ^Ho «Mia ifW.nadevtfl^riirll^ 
i^lMuteliBr idiimgi bar Ufa. rNoi ahkb "faryv^aii ^yct'vitfJN^ 
Ampgh her, by aiif cte^tfqgkig >tfaat;^^a)Md.^ai 
ahahnrtUffyftn cOnieqiiaMiaffif Inr linringfaeM'Jt^ ^Wht^ia 
it» 4mpi,. tbair we ace .tovpiotloaiioa stMs' 'jcdgiMM^ > f« 

iqpfardieiiemi ef .the.auKlter: .:AiiA lli«l>^ildiie')lb 
oKMighteGaBmn me^/wfaaDnI 8ea>9f^' weight #f •dulkb^ 
ntsfiezactty^tbe etfaec-vay, tiik weonj^mic tft^'k/> '• 

I BbaU not <go ate liU tadK)nd^ 'Wtte^Mlii^ 
inuefa cbammon, owhadi indca ixf tha^^ase, «ll<^'tfieAmil^ 
rily of: Ihe Oanw hm. I^ikb<nri no. ailAl^Mtf ^irtlteb ^ 
Oanonfaor^ V^y'C"<^^lA^y^4hM^ tbis'iiwiMtrjS eotirept 
ftt!aofar»ilibal^aeln^y{b0wadaf^ v^ta^J^tMlV 
ttvs of «iaiTii^» I mefert^iH^t, lEff^hkr^^AajF,' lo fitted 
htm^ a doulit on tke scAj^^-fon, <if die Gmm iaw^it 
001 our kwof-miifiage, IwMld'be gUid lic>^ttiMiW,wMi 
isidur law of manage. Iti all icpaetddifft 6f 'tiiat¥i&ge Had 
legitiinacyy the Canon kw is the law (^ S^ofekmd. Add the 
leascm is |>faun ; it ^as aaiigiied by Lord Meadowbtttik, 
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lint all qiMBtbns of this kind w«ae kfc to the OonMtoriiA 
Gomts. 

^x Loid.RobeflsoD nMde wfaatajppearod a very ollVioud ^a** 
■Muri^ that it was nsrymM^iiuX; the fescript dF^Pope Ibikk'. 
oettt'IH^ was mot kabim » SootUnd thirteen years after^ 
.aiAl twenty^nine years after it ims pronbufidM], and said it' 
wuidd have been inserted in .our prcmn(mdXouncil% if it 
had Jieen meant diaC it diodd be adopted at all/ But your 
liordflhqps will observe^ that that rescript was nothing move' 
than a judgment of Pope Imiooetit IIL It was not by 
any maans part of the Canon kw, when he pronounced th^ ^ 
judgment, for any thing that we know, the fifst of the kind 
that had. been deliverisd^ It was not a bull, toad therefore 
it was not known as tbe/Cailbn law, till it was embodied in 
the law by Ae Decretals of Pope Gregory IX. The date 
ofcthe compilation of these Decretals, t&erdbre, must be held 
aa the date of the intioduetkm of this doctrine into the Canon 
law» Before that time it was an authority; as all decisions 
by competent courts aee, but it was not law ; and theftefcre^ 
it is not at all ^ctvaordinary tlmt it was not introduced nim 
the decrees of the provincial Councils of Scotland, sit tht 
time that Lord Robertson mentions. It was just in the 
same, situation as many of the judgments of the Roman 
Emperors, or as the opinbns ot Caiusand Paulus, or other 
Romim lawyers. These wero all precedents, but none of 
th^n were parts of the Civil law, tm they were embodi#d 
in the Pandects by Justinian. Then tbeyheraiue lirar. 
BefiH'e.that they were only the ofmdoas of eminent hmyers, 
from which other eminent lawyers were entitled to difler. 
In the mean time, they were entitled to dl the wdght that 
the opinions of suchmen mi^t deserve, in the ii^ay of ex- 
ai^ple, bvt to none at all as authorities. Itmoeent III., 
whom Mr Thomson, shewed to be one of the best and 
ablest Popes that ever lived, gave this as : his opinion on 
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the case, which was duiioikted to hioi; aad k vr$»mf^ 
adapted at first, butwa^ a mere precedent like other chM^. 
fflOQs. But it was adopted as public law by Pope Qrtgtkf 
IX., who compiled the Diecretals; and it has amtHltied«to' 
be law ever 8im!e, in cotmtties governed by Ae Canon law$ 
as we were b-mattera matrifflonral. 

In the same manner, as- to ^ R^iamf'M€ff^Mem. 
No doubt, there have been-^sfNites as lo the tinfe fph^it 
Wtts written, and the source from which it ^as drawn* h' 
has been matter of doubt whether it was* copied from Qhrn^ 
ville, or GhmviUe from it ; but no mtti ever doublid of -^ 
its authority in Scotland; for dfeeie are a nuttiberof'oinr 
first statutes in which refexience is expressly made' to the- 
Books of the Sfojesty ; and there is one statuteof Janea^.t,' 
in which a committee of lawyers - was ^ appointed to • revise* 
that book^ which was even in that day held to bean aHeient 
an^iority. In that book we see that the legitimatioti cf ike 
children of a marriage, null ob parentdam, was secured by 
bonaJUes; and there is no doubt in my mind thaff the 
Canon law was the law of Sootland as to marriage ami tegi- 
thnatioD, at least as early as the time of the Bigiam MiU 
jestatem. 

Then your LordahipB have the authority of Craigv who 
is said 1^ Mr Jeffrey to be no aotbori^ aft aU, and.'to 
have been a fin^ign lawyer altogether; but MrjOiUiesdidttOt > 
insist much opon that, after Mr Thomson had,told us^* what 
all of US knew, that he had mesely stndied abroad, like aU 
otber yewng men of hia time, but had come home early, 
and practised here. * r 

AAotb^ mroumstanoe, however, is objecfted to Cfaig. 
He. states the role of the Canon law, and gives it as; 
part itf the* kw of Seotiand ; and it is argoed omthe piM 

• U«5, c, 54. 



i>tidw» ptw » iir^ >ifaAt M does opt shew, in: aqy, case in |it9 
JM|:|Qrapi iib«i;[ nod >a|«9» that iti^r^ iuis hfim m ^^m 
ifm^ aiu^ijbvt^liefis^i tAifre iivnotl^ ia it but his 99^ 
n4y ilj >top> J^ ^bo W4^ this Cr«g& of whom tb^y isiAke.-qp 
liglft? Jie «m n xam bom l^fi/bve. tj^e ^^0^991^ pr 
|iist about that tine. "S^ wist have hwi p^%Uj[ %> 
fHailitid «hib tfa^^u^ge^ivf 1^ ^ Cpn^iafmal cQiirta; 
W. 4l«0'-WilhtUiof9e .wha iOM tb^^ 
li tbai^^n^attdpoii^ 4M|/tbe Wof Sapda^dmsuchaipaAAer 
>^bifc «pwoii of a mamwbd bilitba b^^tqipcHrtuBit^pf aiij 
inrilir^ ia our laws ^f 'Jaiofiviiig«what>wia. tbpi|gh( by th^ 
fl^dlim in. hp^tb Ooima 10 to^ thoip laa^erar? If tb?. fyifepr 
'iHArbaft bt^a slifftsd fbir thafifritr^mie % S^ir or Banktoi^ 
J jr«iiddb4v)& i}iMl«nit<9ad(^ wdtt thotit tni^t hwe beqi 
pallid that tlhsy kna^^ tipihi«g'abaut iv-?rthat it OMg^t have 
rbt^'tbair own prifala p|iiH^a$, but tbut tiaafe,Yf9B/spwr 
#illi»'|aMk tbM^^opM #9 to^ vibi^'waa the kw df^Scof;r 
b(nd- ta^ b wdiiad ya«m be^; In smcb a tttiiatioi^ tbi^ 
^iltuld ha/re haen 4 v;^< goad au^meitt; bat k doe^ 
ii9t iffJy W 4bei0aa^ ^f Gi9^ at idl. He waa well ipiaUr 
fikd tQ>id^;:andbe kijsM^dawii, wkhout (balealt b^ 
tatioo, that it waa the Canon law, and the law of S^olb^ 
iriL'^bia tioie, as di^rived from ^e Cumiiiftlti tMtthe 
<Mmf4^ oi Me4d 4he fsiBiieata waa pi^c^}|r 8m£«^ U> 
^htBUaw ali tile ptiyalegea tt tegiiiwicy 4>n the iiUW 

Then camas tfie-^pinido of S^. Slersay^ 0^9 Mb0 
MK, tbln «» anA ad was 4^ a^htoii fof Qx^g m mm^^ iritb 
tite eamnilasw; bat I must aay tbii^ ^ laa9t» thwli^tfJSOiir 
was of a different opinion, it was very unftit ffitot iCo mjf m, 
.libd ioobly «fslUa ia hini, Ibr auah wasnpl his uM^/^us- 
ixm. i'ilnrbed up loat nigh^lfaia vcay cbi^t^ >o^l4ftd 
Staie, andiaiMid£flxienk>t4«ent9:fisaai^ ba aiaf^ 

h-Cgaig, and ha ney^ sayaaay thing about 



It, racaptingivlMrerbe diflbtt fmm hiin.. I luriMd«ii£i:skinr 
in the msie vay^ and lie folbi«» tlie rety sane cfnims. 
And I can very uril. uoderstflad wbgr Stair: aiid:.£iQiiiiBe 
did Mt give tbeirpositiise tenctioELito tllatofubiaft. • Coidcl 
th^Jba^ Mikl^ Thia ceitipily viU.fae iblloMdaa tfieklSB nT 
'Scotlooi^ cr, tUe iwsmt.be &dio«ed as the km ofSeddaad?* 
It woubt lia#e htea. Yery> preamnptaiouftiiiitfaam. to tMir€t.dqto 
«>» when the.<{«estiai haA never bemttind.. WJuU oanill 
aaayinan have laid in a caaa that had never beei»'decidid^P 
What but that m and » wm the kv df (he Cmmtmli^, 
and that to and an was the qpiuon o£ Ccaig<2 TbalisraU tibat 
lii^ could fattve said, imless they had Hieant ta diflieQfcfioin 
it Atle&st^.tt is quitepUoi that S^if batt vrt^umMth 
idkted the apmion. of Ctrng ^^ ^^ Camniila ;t Md^^ 
ihme thati epiideo^ vitbeut aqy 0Qiiti«dicliqii^Jbr)f.aii(X^4^ 
wiateni^-dolrfttO'thasiday. ..... 

la thia state the aiatl^ w»i^ figwnd by. eiir.paidi^es- 

sots- at. die time of the case, of Cfuoophdli a»d Coobiwia' 

There was^ an that eas% .nao absdiute oeMwq^lP/flbtter- 

^MiikQtbepoitttyit m tme^ foi^ tbis^ rtissan,>tbal<y.t]»oi)8h;tbp«e 

wa^ a ebiU, dieee' was.nc^hiag to suceeed la^ Mi: Caapp^ 

beU bad soUl hie hei^tiible pnqp^y^ and b^ ^bad given idl^ 

that be had ta give^ t6 the child by bis. second wi£^.by.hi» 

sattlemeitta* There was*. theaefiHse^ aQoccaooil. tQ,da(iide 

the qaie&ticNB cif kgitomacy directly^ bti^ there was rmudi 

.wason p^ k^m the ^Eound of analogy. Ia> what jvira<aie 

How dciiag, we hove ao' right to go .into the (iM^estioik of 

.Hmma0&.f<»'4he.pfii3pase of decidiag thatqne^^ioa v a^d 

yet the Judges^ who have given their opiaiQas lor th& pur- 

.isuers^ have ^1 ibuaded them expt^Ay on the . sbgle 

grauod.of therehayijDg been.no good mannage. In after 

timea, it Biay be pleaded^ that the :opinioits of your Ijaid* 

jhipsi in such a nia£leK as this, were merely Mier distt^mmi 
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mi your opinions bn the case actually before you. Jl¥0i4d( 
timbe a fair aeoount of the'Opibioiis of your Lordahipi? 
It wa&oieaUy something more than a deeision of die Coitft 
4hat case of Camck. I cbnfiess, I think, I never saw: such 
a aoleflun adoption, of any principle whatever hy the B^nck 
and the Bar. in my life, as that of. the legitiolacy uf the 
:dukl, • notwithstanding .of the . impediment in that case* 
.Oan your' Lcwdsfaips beliere that die lawyers .who foc* 
gued it were so blind as not to see the.beaiing that the one 
.pduit bad npdn. the other ? Is. it possible to believe that it 
'wasimkilown to the Bar at that time, thal^ if they could 
ig^t.the better of the legitknac^ they <wouId h&ve the better 
chance of success in their ipisodT of the marriage ? But they 
l^otOMly did not ventlire the argument, b^t the counsel 
wkose business it was to di^te it, if it could'have been 
disputed, conceded it to the other party as undcmbted law. 
-' If it is the law of Seotiand, as it undoubtedly is, that 
rrtn an act of Parliament may be abi^ogated by a'C^trary 
usage,' I should think, that such ag^eral'Oinmon,'«-^uoKta 
'^miversfd adG{)tionof the Canon law, — pr of any other law, 
upon this pointy would beenofigh to make it our law. 
Many other points of our law stand • on much weaker 
gt^Hinds. I do not know whet-e 'your Lordsli^ will 
imd ai^ deei^n determining, that the eldest son is the heir 
of 'bis father in heritage. It has never been called in ques- 
' tkm, and I do not believe that ever^it was decked. That 
ease has l^een followed by practice, Ibrit is one which hap- 
pensr every day ; but, this case haa nqt been acted on, for it 
does not occur every day. ' . ^ ^^ 

What occasion had„ the minority, in the case oi Campbell 
of Carrickj to express any opinion on this point, unless^ they 
-had weighed it well.^ I cannot dpubt that it was their de^ 
• lib^wte opinion. And who were the minority P They were 



PreaOent Forbds'aiDd Lord Amtston^ tvo cf the aUbIt 
men aiid greatest kwyer^ tint evef sat ii{AiAth!s Beneh. 
Wfay did diey say any: thing abpiit it, if they 'ked not con- 
sidered it? It only weakened their own jMgmeHtvVhidi 
they were maintaining on odiaf 'gfoubds. What obcafitti 
fiad they togire that opinion ?- It' was an obker'Jictumj 
in 6ne ^ense of die word,'no douUt^l It was'nte thfr point 
which Aiey had then 'to detmnine. But it was the way tiyi 
which they were to gtt at thb dedsioD. FMax the mi^ 
nority, it was something tttuA stronger ttiaa an oAifer dit'* 
turn. A man may say something reiy ir4aky when be-ir ar^' 
guingin fkvour of aa bpinian, ' because, rather llian omit 
any thing, he will say many things not veiy impoHant 
Btit when he gives a.no7i ^torUty^idtevk he says^in S{nte 
of 80 and so, still thisris toy opinion,' I rktii^ cannot 'Con<^ 
ceive how that con be called an einter^dkttdn, * * 

I confess, my Lords^ that I feel a greet burden takehoffi 
my mind, when I find myself soppoittet by aU thesif ohi 
authorises; but, at th^ sami time, I most ir^peat,' 'that ft 
is' also my ownopnidn, and that I agnee in'ev^^worft 
which was said by Lords Glenleea^d Meadowbttk^' I 
go farther: — I 'think' there is a prmcipl.e here' that |9erL' 
Todes all oontracts. I concrav^ that it ia not the child abaA 
whose interiest we liavfe to ocmisider. I conbetvci (|iflt the 
bond fide parent is materially interested. Hafe heno interest 
in having that child to succeed to him, and to the mother 
aboP for we are all agreed thatidie %ffisctof ionajldisrtntist 
be 6omplete, or that it has tio' effect at all. i say that thtf 
principle here pervades all contracts'whatever. A man wh^ 
is in boiiajtdef is entitled to hold, by his contract, gainst 
eivery person who is m dob mdlol If any thfaig cdiiiies iiT 
the way, to prevent him from getting speciSc petifoniiand^J 
b&fiaJUies will enable him to recover to the utmost tBS^tAg; 
against every one who is in mcdajide. 
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U whttt I am now going to jsy^ I irah to beoonwificed 
m»&petiangcbUerj tar lam goiiig to aleiitioii vliat I have 
not completely conadered, but what, has occulted to me 
£tom hearrng the opinkms of your Lordihips. . Suppose 
bath of the. parties had been ahve, I say that the hus- 
bend^s bona fide§ would have ^ven>him a claim ad id guod 
mkreH, and. that the lady would have beoi bound) to the 
utmost extent . I do not say what, would have been die oon- 
Bsquenee, if she had had a child by her first husband ; but, 
at 'least, no man.daiming'as her heir-at»law e^n break the 
«0Btniet, or. found on her doki» mahs. Not only fiom.fap- 
-voiir to the honafideSy but, in strict jusdoe, this Court gives 
^pacific implement^ when it can. 

^ It DOW remains finr me only to say one word as to.the 
anabgy of ;the Jaw of England, though, if Jt bad been 
diflSsrent from the law :Qf Soolland, I should not haye been 
much moved by it; because, if, on any<>ne pdint, the 
fMo l»wa are diametrically hostile to eadi other, it is on 
tIie:.^8tib)eQt of nsarriage and legitima^. Jlut I think 
they cB£Serjvery little in realily, whatever, they may do 
in form; and surel:am^ that, if r they do differ on. the 
present question, it is not in regard to the principle of 
i0fii^,^/Us»ihat they do so. The i^ish have no objection 
to tha firinciple being applied to iUe^ marriages. T^e 
only^cue pointed, out, in which th^ !refuse to a{^ly it, is 
ihevaseof precontract or previcnia marriage; for they ad- 
mit'lliat it doea apply in c^er cases. They do not make 
the distinction on die ground of hon&fidea^ but they cb it 
0a a disUnctioD, founde^ altogether on aome subtlety, fyc. 
whidi I can see no good reason. If a man marries his own 
mo^ikmj knowing her to be^so, the children ani^ legitimate 
fay the law of Englimd. They say that it is because a se- 
cond muniage is null,and an incestuous one is only voidabk. 
That may do in England, where the distinction is received, 
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•biit il ivill not dd in Bcothutd^ nvhn^.HV kftie no mck^ dia- 
iteetion betuwen the two. We hold a tnarmge wilhiii the 
prdiabited degrees to be: &> mncii noH and vM as the 
<itber, as is phun frofu what Brskine says on that head ^ 

In' our law it is dear, that alCmcg^ marriages aiwin 
the Very same ntnation : they are all nail, not what tile 
Emlish call voidable: therefore, we nNist dther hold, 
diat no marriage which is prohibited can legitiniiite tfie 

^Udren, beonise they are all nuU ; or,- if it is admitted, 
as» according to the English law, it mtut, that the ohildien 
of some prohibited marribgos are iegitimate,'what are we-to 

' da? Are we to ad^tthe di8tinctioQ.of thefaw of Eiigiand, 
between null and voidable ? I coenccave that there is no calboh 
lis to do so, till w^ see some reason assigned -for it. I a^re- 
head that there can be no doubt that I am '^uded to* take 
ifiis liberty with the lav of England, if I am to be governed 
by its analo^es* . Therefore, I am entitled to hold, fi«m 
what I see of it^ that,aooord]ng to the lawof Engkmd^ akgal 
ttiarrii^ is notessentiaHy neotssary to kgitimaey ; for^key 
evidently hold the children of some iUegaltriarriagetf tobe Je- 
f^limate ; for,* if they were not yiega},'how could they set 
themande? 

I am, there&re, from the prinei|de8 of our bwn law^ ae- 
doced, by thia rule of the English kwy to the alteroBttvaof 
aduttttiag the le^timaey of the chiiBren in-idl cases o£dle- 
gal marriage, or of denying it in all; or of adopting the 
imknown <&8tinctioQ between null and voidid>le. -But^ in 
adopting any rule of a. foreign law, we are only bound to 

' adopt what may appear to us ta iie raliottil ; and, I am 
quite clear, that, if we are to admit at all what the Ei^ish 
lawyers admit, that the child of a voidable marriiq|B may 
sometimes be legitimate, we ought to do it in all cases, 

. .— ^ — : ;-- 5^- ■■ ! .; ' ■ ■ ■ 

• B. Ltit. i.8ec^. 7. 

' • • • • ' o 2 ■• " 
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till it can be Aitwn that the diftinotioii betinea) jw mcm^ta- 
ousanda double marriage is any thing fihedum a in^rete- 
gal, nbaqid, and AifelesB subtle^. 

And; in speaking id the ;law of England, I most ivflOy 
sagr tba| Sir Sasiud BomiUj, eminent as be is, does not 
eppear to me to have consideEed. this qnestion very minute 
ly». else he would have mentioned this distinction, when he 
was asked to point. out any authorities bearing upm die 
ease; for it is deady made out that such a distinctioai ex- 
ists. But I doubt, if^ even an English judge, whatever may 
be their law, would have grants the pursuei^s obfeot, or 
wmrid have enteied. into his argument He asks a proof 
<xf the existence of the first marriage, with which, dire^Stly, 
he has no concern, in onler to bastardize the issue of the 
second. Now, to det»mine what they would have done, 
in such a case, lode to the case reported by 'Peere WU- 
liams. What did Lord Chanedfer King do there? Here- 
fiised to permit a proof of the first maniage, fiar the pm^ 
pose of bastairltring the ianie of the second, marriage, after 
the death of one of the parties. 

Therefore, whatever may be the law of England, I doubt 
very mudi if the pursuer would have attained Us olgect 
under it They refuse to try, inddentdly, the validity of 
the first marriage, in.<»der to bastaidi^e the issue of the 
seoond. Is not this just what is sought from us bem? 
Having, in ourselves, the whole power that the Lord Chan- 
cellor of England has, proof of the first marriage is asked, 
not to toable the first hudmnd or the lady to get possession 
of their rights under it, but to -enable the pursuer to bas- 
tardize the child of the second marriage. I say that I wiU 
not give him that proof; and I say, that I am warranted^ 
in my refusal, even by the law of England, whatever may 
be the opinion of 19ir Samuel Romilly. If be had been 
Chancdlor, and had had to decide upon the case, be would 
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at l0«sl baira known and attended to the deei«on reported 
by Peare WiUiaaHi* 

On the whole, then, even if I am to go into the law of 
England,"— If it had been hostile to us, I would have disre- 
garded it, on thevery account of its diffiEsrenoe in mfttersnfB^ 
trimonial from our law. — But, in sd &r as I can judgeof it, 
it is with me in principle, and it is against me only on a dis- 
tiQCtieo^ wbiob I nevesr can adicipt. The Bnglidi have got at 
such a distinction: Whetre they got it I know not; ImiI» k* 
themle is good asto the one class of marriages, I cannot 
pl^fmye why it abould not ei^islly qpply to ^e other. 

This Jeads me to take noticeof an act ki die kwof Scol^ 
hind, ivhidi gpes far to shew the ojnnion of our fere- 
fathers as to the value of the Canm law; and that they 
beld it to be the law of Scodand, till it was akeied by diat 
«st I allude to the statutcpassed at the Refbrmataon, de*. 
<aneing that marriage should be as finee as the law of G9d 
had made it*; whidbi shews the sense of the Lqpslature at 
that tin9e,^thaty in all matters matrimonial, not ipedaHy^ 
a{^caUe to the Reformation, nor inconastent with it,, tha^ 
Canon law ocmtimied to be the law of Scotland. 

I have gone fScather into this case, my Lords, than, I am- 
sure, I flbould have done ; because the same tiuag was much 
b0ler<said by my brethsni. And I can only say, in eon^ 
dudiilg,. that I regret very much, that, in such a case,' we- 
could not all b^ of on^ mind. 

Lord RoBEBTsoN.— A very few words in explanation 
ai:^.neopsfary from n^, owing t/o a misfippveheasion of my 
spfi&ch. J gave my qpinion ea: J^/potheH of th^eie having, 
bc^n two.ipainnages. We arebpwid, in this argum^ni^ jto. 
c(9i§ider the l|idy^ having been the wi£^ pf tbie first, l^us-* 
band. I consider it as quite open to me yet, to fiarm an^ 
opinion as to the validity of that marriage. 

1567, c. 15. 
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Lord N jcwTOK.^-^AcCarding to what I have beard Uhdgy^ 
even if the defender had been aware of the first marrii^, 
the flame opinion should have been entertained. 

Lord JiT8TicB-CLEKK.-^Thal would have put an end lo 
all arj^ment on bona -fide^. 

Lord Gr£EHL£K proposed, as a mode of reconcilkig the 
opit^dns of the Court, that the defences might be sustained 
on the spedidty, that the action was brought by the pur*, 
suer, ndt to estaUish any right of his own, biit to make out. 
the* bastaniy of the defender. This suggestion was not 
adopted ; and the fdUowing inKnlocdtor wiis propounced. 

« \%th Fehnmry 1811 .—The Lord» having resunted 
*^ consideration of the cause, and heard counsel for the par- 
** ties, in their own presence. Before answer, appoint the 
^' parties to put in Memorials, stating the arguments hmc 
** indey on the question on which counsel were ordered td 
" be heiA*d; and also, sftparaHm, on the relevancy of the 
** several articles of the condescendence for the petitioner, 
** and an;»wers thereto; and appoint said memcN^als to be 
** prepared and interchanged against the first box-day in 
^^ the ensuing vacation, and to be praited, boxed and mark- 
** ed, against the second box«day in srid vacation, under an 
** amand of Forty Shillings Sterling for each party. 

(Signed) « C. HOPE, /. P. D^ 

Before the papers ordered by this interlocutor were 
lodged, the^ younger defender died ; and the case was after* 
wards compromised .by a divinon of the property, nearly in 
die proportion of one*tbird to the pursuer, and two-thirds 
to the defender. 
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No. I. 



CJSE and OPINION Inf Sir Samuel Romillk, read fy 
Mr JEVFBfiY in the course of his Speech.-^Reporty p. 82. 



A was legally manied to B» but did not assume hh name, 
and dufiog his (ffs) absence^ and wbile she knevrhim to be 
in Hfey abe (A) .was married ito ;C. After ^^a death, C 
claims the rights of le^itiBiacjr for thdr (son A and C^s) 
child, on the ground of his own ignorance of the prior mar- 
riage with B, who is still living. 

"Your opinion is requested. Whether the heir^t-law op- 
posing this claim, is bound to prove mold Jides eta the 
part of C, and whether the bonajides of C, supposing 
it were true, be sufficient to legitimate the chud bom 
, toJiim by A, notwithstanding A''s prior and subsist- 
. ihg marriage, and the mala fides upon her part.-^ 
You are further requested to state your authorities, 
'' from whatever quarter they are ■collected. 

. . I ain; clearly, of apii^onyitbat % is not incumbent oa the 
}i^ir-at*iaw tp prove mpi^ fides pa th& pfurt <of C, that is» 
tb«^ >C (li^d notice of the first marria^ of A;at the .time of 
l^ Qwn mai^riage with' her ; and I aqaiis clearly of cj)i|iiaQ, 
tl^.if.U wei^iestablished bejicoQd.tlvej^QSsibiUty.p^ doubt^ 
thiitfC had iiol^ at the tiioe cf ,his own «aarriag;e, iMiy Iuio«i^> 
}edgp.or.JSf^8p|^qarof A'sfbiaii^^|[^ yet the i$a>ue of 

A fM^dX! woMld be.ille^tinBite. . ., < 

I Wi,nQt Aware of any authcffiHiy >Ppoft the^ppint ; find il 
I^e no doul^t that no authority upon \tim^ be found in 
thelawpf^^glwds thermattar lM|ii)g, a^J opii^iife, accord^ 
i$)g.to,tb6 pif^ioip)^ of lOitr law^ tpptoWrtP ba^ve h^n ever 
^jDughtriQ^o fPpptrov^rsy. 

:(Signed) Savu^l Bomiuy. 

.LlXCQIill'tlMV, ,7 

Jon. SI. ran. J , 

• 1 . , I. ■ 'i'J*' ' . . . 'l 
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No. II. 



The Following Notice, communicated by Mr Thomson after 
the report of his speech was thrown off, seems to afford 
material support to the ^ew which he maintained relative 
to the adoption of the Canon law in the Scotch oonsisto- 
rial courts. The Official Book of the Diocese of ^t An- 
drew's, in which it was probably eatered^ has been lost ; 
the oldest of those in the Re^ster-Office commencing in 
1548 ; and it is not known where Bishop Burnet tow the 
Bull which he refers to on the subject. 



CASE qfMARQARSTy Quern Doufoger of ScoUand, ^and 
JucatBAU^ Earl ofAxQu^^ \B9>5. 

^ Archibald, sixth Earl of Angus, waa married to Mar- 

Eet, Queen Dowager of Scotland^ August 6. Ifiil4: «nd 
her had a daughter. Lady Har&are( Dou^as> bomv 
:oberl8. 1515) afterwards married to Matthew, .fourth 
Eairl of Lennox ; whose eldest son, Henry, Lord Damley, 
WAS the husband of Mary, Queen of Scots, and the proge- 
nitor of the present Royal family of England. The mar- 
nage of the Queen Dowager and the ^irl.of Anffus was 
dissK^ved in the year 1525, by a sentence <^ this Archbishop 
jd[ St Andrew^s (James Bethon), on the ground ofa pre-con- 
tract between Angus and a aster of the Lord Home ; saV- 
ing the leigitimacy of the Lady Margaret Douglas, on llie 
ground of the Queen Dowager^s ignorance -of this alleged 
impediment Lesley, bishop of Ross, ^ves this account of 
the proceeding: ^* Aiiquanto post, Re^na Ahgusium'in 
*Vjus Tocari curat, coram Archiepiscopo Sanctandreapoli- 
• << tano sistendum, ut ilia de divortio contcoversia inter illos 
*' verbis privatim ssepius disceptata, ad juris judidique 
<^ formam ac pnescriptum juste tandem dirimeretur. Ad 
<< diem asdt Angusius : Reginss iltum fidem primaries 
<^ fceminae ante nup^ias secum initas astrinxisse, accerrime 
« contmdit Sanctandreapolitanus divortii sent^tiam tu« 
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*< lit ; ea Umen lege^ ut proles ex eo matrifnonio susoepta, 
<« propter parentis, saltern tbeffras i^orantiam, nihU inde 
*< damtii pateretur. Idque eo libenttus, et quod res vide- 
^^ batur nulla dul^tatione implicita, et .quod Redinfle men* 
*f in earn partem propendere videbatur.^^-»£e^ de JBeS< 

Bishop Lesley'^s History, from the reign of James the 
Second) was originally written in the S^tidi languafle, 
and afterwards translated into Latin, with alt^raticms by 
btikiself. It was never printed ; but it is preserved in ma- 
nuscript. The passage of which the Latin verrion haa 
been here quotea, is as follows : 

*^ In the meyne tyme the Queue causit sommoun the 
*' Erie of Angus, her husband, befoir the Inschop of St 
** Androis, qiuiair thair wes ane proceis of divorce led be- 
^* twix thame, and sentence pronouncit thairintill ; the caus 
^* thairof being, for that th^ Erie was first mariet with the 
*^ Lorde Humeis sister. The marriage with the Quene wes 
** found null and onlauchfull.^ 

From a statement made by Bish<^ Burnet, it would 
-appear, that the sentence of the Metropditan was oonfimi- 
ed by a Papal Bull. In the summary of affairs before the 
Bi^oraUon, prefixed to his History, he says, << King Heii- 
<' ry the Seventh^s daughter, that was nrarried to King 
** James the Fourth, did, after his deatih, marry DowgUts, 
^ £arl of Angus ; but they could not a^ree; so a pi^oott- 
^^ tract was proved against him ; upon which, by a senteiioe 
^ from Rome, the marriage was voided, with a clause in 
*^ favour pf the issue, ance born under a marriage dejheto 
*< and bona Jide. Lady Margaret Douglas was the chSk^ 
^* so provided for. I did peruse the original Bull, oonftrm- 
*• ing the divoTceT^—Burnefs Ouni Times^ B, i o. 19. 



No. III. 

The question discussed in the foregoing report wab' also 

' considered by Dirleton and Stewart, and the view which 

they took of it seems to be worthy of nodce. It is in 

SxEWAaTV Answers to Dirleton, folio editioUy paga 199. 

N. If a marriage be unUwful, and either of the parties 
be hi bona jide^ which doth legitimate the children ; Qimp* 
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irjAir, If tb^se ^biidren will succe^ with other di]Jidr0ii of 
kwful JDoairnaces.; at least to th^ parents f 

If, th^ yfm s^cc.eed to their other kiiisiiii»n> Or, If the 
k^timatioQ irill oidy iiD|iort that they ai^e not qmrii ; and? 
tlMt.theYb^^i^^tnpi^J^ic^to?i€im? . * 

S. Though a marriage be unlawful, yet, if either of the 
pirtiesbe in bomtfidf^ it shoiUd legitimate the chil^n. 
And if once kgitSmate, they should succeed with th^ other 
children of a lawful iQarriage ; for the legitimation should 
h^adomnes effeetusi fmd even to succeed to. the otheri 
kHimen. / , , 



No; IV. .; 

TOie following Notes of JuOvA. Meadowbank's Opinion ia 
' the foregoing Case, are preserved in his Lordship's handr, 
writing, in his collection of Session tapers. 

JfCgUim^ iy Birth, md^r Marriage, at Uasi putative, . 

...... ... > 

A case obviously of the greatest cop|sequei¥;€^'***:and 
Dot .more important than prohfilcin difficulties. W^ are 
called on toallow, a proof of the ceremony of oelebraliaa' 
of (Pi^rriagje, in order tq bastardize the issue of one of th» 
parties, under at ]^st. a putative marriage withano^hef^ 
^rsoQi^of which the.celebration, followed by cobabitati(» 
^1 Aeiih intervened, without. challenge by the, other party* 
to ^e ^eged qelehrftt^on, is acl^nowledged ; ana ^is at» 
tempt is now made, when this last party is still alive, is not 
amenable to pur jurisdiction, either as party or as witnisss,' 
and, for au^t we know, may have formed alliances, as ad- 
verse to the alleged pre-contract as that of the deceased 
lady. 

The law of all well governed countries is inimical to suf- 
fer the status of persons to be brought into question after 
ih^ death. 7beir fame, even, apd wx[ fortune *, ase hdd 
alMflred ffqm ^he effects of legal processes for delicts mA im- 
prpprieties. .. 



* Bven initiuicies of Uiln«i hdd (though not decided) tobe unchallepge 
•M«id^^toath.^A.M. 
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The law of England has been much relied oti ih iha cA^. 
But it has not been observed, that (I quote Btackston<^s 
words), <* If the- spiritual court do proceed to call a mar- 
** riage in question after the death of either of the parties, 
*' the courts of common law will prohibit, because it tends 
^^ ta bastardize and disiiiberit the issue, who cannot so Well 
** drfend tlie marriage as the parties themselves wfainf bolh 
" of them living, might have done ?•* ♦ 

EWn the first hudband could not then have now questioned 
the marriage, had the parties redded in his- own country*; 
and can it be permitted to the pursuer to iquestion it bet^, 
under the most unfavourable circumstancesy while that he, 
with so direct an interest, cantiot even be made a part^ ? 

And here another great question occurs, which, even if the 
lady had been alive, and her first husband been pursuing, 
mighthave produced, in my opinion, the greatest difficulties. 
Consummation with ' him is not alleged.. No semblance 
of cohabitation is pretended. But with the second hus- 
band, the ceremony is not only performed, but the most 
recognized and public matrimonial intercourse followed. I 
believe it is settled in the ecclesiastical law of Etlrt>pe, that 
it is the commiatiocorporum "which is necessary to constitute 
the relations of affinity ; and that powerful neams, which Is 
protected by the strongest sanctions of the civil and erimi- 
lisi, law. This, therefore, is essential to the proper com- 
wencement of the status. The famous case of Kath^ne 
of Arragon, turned on the fact,-^— Was there, or was therfe 
not, a commixtw corporwm with Prince Arthur, befoi*e her 
marriage with Henry VIII. ; and does anjr of ybur Lord- 
ships think, that, without consummation with her first hu's. 
band, this lady could have been tried either for adultery 
or bigamy ? In such circumstances, your Lordships must 
certainly have hesitated to destroy an existing status^ ftiUy 
established, in order to give effeibt to a prior contract, which 
had never accomplished the commencement of that staim, 
to whidi the law attaches its sanctions, and against which 
the status existing, seemed to form a final and fatal impe- 
diment •)•• Here divorce pro salute attimarum is out- of 

• Vol. iu. p. 93. 

t BladEitone holds it doubtAil, whether pre-contnici without t wumuunt - 
tion, forms an impediment, since 36th Geo. II. § 33. if reviving Henry YIU^ 
e. Sa— A. M. 
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4kfe.qmrt]iMW TKe^JoJia mimotum ratlier k tticKiitiier' 

I tlii!0w<»ut these observatioiis, that, ia detiveiiiig^niy 
opinion on the only point at present discussecl, it may 
lie distinctly understood that I reserve myself open as to 
'■ the questions I have alluded to, and that I think your Lord, 
diips ought to guar4 their being so reserved, in framing the 
juoffment you pronounce. 

The argument of the pul^uer is, the alleged eelebratbn 
of the first marriage renders the subsequent marriage ab- 
aohitely void ; and^ of course, the children procreati^, as , 
well as every other effect of this nullity, must be unlawful. 
But panting that it were a sufficient ground to declare the 
.mariia« void, let us consider whether it be realljr true, 
that, a&er such a declarator were obtiuned, it, during its 
phjrsical subsistence, produced no l^al eflects ; that it was 
quite alegal nonentity, or an adulterous intercourse, though 
witfi innocence on the part of the second husband. 

Bladcstone, after Montesquieu, observes, that the p4nd* 
pal end of marriage is ascertaining the paternity of dbildren. 
Now, I ask, would the maxim, Paier eHg^uem wuptias dem&n- 
^dktmty api^y to the intercourse in question or not ? Would 
not the Jus mariti attach, and courtesy during the hmui 
fidhsf I ask farther. Would reproaches agmnst the partievas 
not a lawfully married pair hs^ve been punishable? Would 
parricide or incest by the children not have been puniriied as 
.such ? Would, in short, any violation of the duties towards 
them, as lawful married persons, have been punishable ? 
N^y, would not their fiulure to one another in the dojties of 
the relation they assumed, have been punishable? Would not 
divorce have been competent for their adulteries, and sepa- 
ration for maltreatment, had they been guilty of such vices ? 

The counsel for the pursuer nave overlooked, in all their 
jreasonif^, that the possesion of the stakM per&onaruftL, 
ckxtbed in its l^;al forms, produces the most important 1&- 
gal effects, though that possession have been acquired with* 
out just right. The story of the slave Barbarius Philippus, 
that was consul, whether true or false, is a striking autho- 
rity and illustratbn of this remark. So is that of Pope 
Joan ; and^ indeed, there cannot be a doubt that society 
would he most grossly injured, if error or imposture^' when 
sanctioned by the requisite forms^ and authorities, sliould 
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imrvtt fatal, wb«ii (kt^tad« Ip tb^ reiatioiis aadi 
which had arisen, or been accomplished, in a bona JUk'te^ 
liaaoe on the firmaeas of the structure i^ political arrange- 
ments. 

If an Archbishop or a Chancellor were to turnout tofaea 
woiqan» it would be impossiUe to void the ordumtidns, 
ju4g0Mmts and mandates, which had proceeded from such 
unpostors. If a Peer is detected to have been suppdsiti- 
tious, the divhtions carried, by his vote cannot be undone. 
For .the same reason, the consequences of a p^i^tive mar- 
riage must remain, though the marriage be ifissolved or i€» 
dared void. ^ . 

It is said, Quicunfue ^cire debet condkhnem ^9 mm 
quo cofUrahky whicj^ is in c^her words just saying, tlmt, in 
ordiniiry transactions, the law leaves it to ev«rj one to exer- 
cise his prudence Sjgainst bmng decaved or imstaken in the 
persons ne deals with^ But, it ia remarkawe, that the law 
m the constitutiw of marriage, parentage^ and the like,' 
often takes more upon its 6wn sbouldera The proclama^ 
Uon of.banns,r^tbe intervenUcm of the priest, — me publi- 
city of cohabitation, enter into the sia^us oi matrimony, 
besides the mutual confidence of the parties* in each odier^s 
integrity ; and in. filiation and paternity, marriage form»tbe 
evidence and the security,: aa well as the acknowledgment 
of the pf^ri^nts. In short, the public is interested in the 
iM%i9 perwnarum. It forois ah essential part of tfaa peat 
mechanism of society. The madiine, ther^re, by the 
nature of it, must be sustained, because it must carry 'on 
. perpetually its functions ; and, therefore, the ardinary dnd 
natural consequencies of. the $kitU8 personarum must result 
from possession, when attained i^ith apparent regularity j al- 
thougn a latent vUmai may exist, which may be detected 
and declared. * 

Now, here the second husband marries a lady in the $Mu^ 
of a single unclaimed maiden. By this marriage, fcdiowed 
by open cohabitation without reproach, and the Inrth of the 
defender, the status of married persons is attained, with 
every effect for the time which any marriage could ^ield. 
. /The husband in bona fide is entitled to rely, not only on 
bis own conscious integrity, and on the integrity of the lady 
he contracted with, but on having observed the preeaiitions 
which the law deems sufficient for the security of society. 
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Tfae cii%le they w»e known to, or assoeiate wit^, recog- 
iMse them as leffaHy united^ and the marriage terminates 

S^tbnleath of the hdy, unclaimed by any former bosband. 
ow, are aJl the invaluable interests reaped from this unioo, 
mod AiiKMig' these, tfae principal crop or fruit of this bona 
fide MsseaHion, a lanf ul son and heir, to be destroyed and bas- 
fianfazed^ because it is now discovered that the kdy was not 
single, as she had appeared to be, but had been engaged by a 
pnvate and utiknown^ marriage. I o^nlbss freely, that, if that 
nniTjage was completed by consummation, and here I wiH 
hold it so, and riie were alive, it would be a good and suffi- 
cient ground to annul her marriage with her second husband, 
and ml sabsqneht intercoui^ would be adultery on his part, 
as vnil as hers; But this cannot vitiate his prior intercourse; 
or bastardize his diild, engendered under every legal sane- 
tion, as bom in^wedlock, and belon^ng to society as invested 
wilh that<diaxacter. I apprehend we are as little entitled 
to defeat interests thtis lawfully dbtained, as the Romans 
would have been to disregard the decrees of Barbarius 
Fhilippus, or disobey the Iftws passed at hyrogatio. The 
rights of the first husbtod, and public example, and the 
SMus amttUR of the lady, m%ht call ifyc the voidanee of the 
putative iharriage. But justice to her second huid)&nd,^ 
, justice to his child, and the nature of Human society, which 
sanctions macrii^, demand, that the putative marriage, s6 
long as it subsisted, should have every legal effect, so far 
as these, parties ar« concerned^ which any marriage could 
piodoee. 

This opiiHon, resting on the doctrines of universal jurist 
pvudenoe,. obviously is independent of the distincticm said 
to exist in tfae Ei^lish law among marriages, dissoluble a 
vimeuio nuUrknonii into null marrii^s, and voidable. I 
observe Blackstone stated the law as if there were no such dis» 
tiactbn ; biit if there be, it is plainly a peculiarity. For, 
if a child, begot bona fide in a ifMitative marriage with 
an incestuous modier, is a lawful child, there is sure- 
ly nothing 'in the nature of things, why a child begot 
bona fide in a putative marriage with a married woman 
shouid.be a bastard ; and t cannot help remarking, that 
the i>pinion of Sir Samuel Bomilly, certainly highly 
respectable as that of a very eminent English lawyer 
is, I think, entitled to the less weight, that it over 
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looks the peculiarity of ^piastiones ttatvs^ which involve 
public as well as private uiterests, that must not only give 
many legal effects to mere putative marriages, but exclude 
the influence of personal objections,' in barring the titles to 
pursue of those who had acquiesced in them. A& e, g. Mag- 
dalene Cochrane, by her taciturnity and recognition of Mts 
Campbell of Carrick for so many years. - 

But, if there is no lo^cal necessity, from the impedi- 
ment of a prior marriage, to destroy the effects of a puta- 
tive after-marriage, more than from that of incest, tbeniy is 
there any principle of morality or law which i^ould bastar- 
dize the issue ? None were assi^ed ; expediency M^as talked 
of. But I doubt of the expediency, and though I did not, 
I faaVe no idea of admitting it as a ground of abridginffv 
legal rights ; and if putative marriages are to have any.et> 
fects, surely that of maintaining the offspring in the siedui 
they got possession of at their birth, seems oi all others the 
least questionable. 

It is said the offspring at most should only, he legitimate, 
qtboctd the succession ana relationship of the bona fide pa- 
rent. But, it is obvious, that the fair and just interest of 
the bona Me parent, extends to require a general legitimaoy 
of the'oiispring ; and a legitimacy, in part, and illegitiBHMsy 
in part, is what no principles of cenenu jurisprudence could 
ever isanction or introduce ; positive statute no doubt may. 
Bat, if putative marriages produce l^timai^^ as the con<^ 
sequence of an existing though temporary state, to which 
the law has lent its sanction, it plainly must be a total len^ 
timacy ; for the innocent person engendered a child that he 
was entitled to trUst should be wholly . Intimate, :and the 
child acquired the possesion of a total legitimacy:; and the 
subsequent dedarator of voidance ought not to wake rdA 
those rights acquired under the legal sanction of the politi- 
cal arrangements of society regularly formed. 

After diese general principles, very little need be said 
on the question, how the law of Scotland stands. 

No sort of doubt, that the Canon law is one of the i&nl€» 
Jmris Scotia, You cannot open an institute of the law of 
So^dand without finding /requent references to it, iwt that 
it has a binding efficacy, except where it has beeu adopted. 
But if much m it has been adopted, on any particular 
branch of law, and in that very branch a question occura 



StS6 

for deterjoinaUon, ^surdy tbe doctrine of tbe Cawni' bur 
on such branch, must have very great weight. 

Now, your Lordships will observe, that, over all Eu- 
rope, the Curia Chrigtiamtatis adopted, aa far as they 
WfiK permitted, the doctrines of the Canon law ; and that 
with us questions of Witimacy fall directly within the odg- 
liizance of our Curia CArM^uimto/» or Commissary Gburt, 
which is not the case in England ; for there no acdbh of 
bastardy or legitimacy can he entertained, ahhou^ they 
4utve the proper jurisdiction in trying marriage, -ooafioed^ 
however, to such trial during the hves of the parties. A&/ 
oordin^y, while in England, as to the important doctrkie 
of Legitimatio per subsequens mairinumiumf theParlia- 
'ment of Merton, in the reign of Henry III., rejected the 
unanimous application of the bishops to adopt the kiws of 
the Church on that subject ; the Sootdi, through the inlBu- 
ence of that jurisdiction of the Commissaries, have, con. 
trary to their more ancient law, which was die same widi 
that of England, received the doctrines of the Church and 
Canon law on. that subjects On the present question, 
therelbre, whether a putative marriage legitimated the off.* 
spring, that law must be of great weight; andhere wefaaine 
the «aepiicit and uncontradicted authority of Innocent III., 
who was not only an eminent lawyer, and an honour* to the 
Pootifical Chair, but noted for his hemg, in some sort, the 
author of the eodesiastical law of marriage, by otmyf^rAog 
it fimn a merely civil to also a tcH^us contract. Ana, 
^idiat seems to me most material, diat tins authority, as for 
as W€ can see, amalgamates with odr andent civil law as to 
putative mantii^, voidaUe en account of impediiaiantB. 

Then, we inve the express authority ql Craig, that it 
ia the adopted law of Scotland, and none was more venant 
4a:dietiinteinparary i»ages of his own obunUy, .as wdl as 
of the Continent. 

Then we have Stair, who quotes Ciatig lor ibi^ 'doc- 
trine, and widiont iatimaiing diiereDceof ojnman ord^ibt 
mi diesubgact* % 

f'uvtheK, we faanre Bankfeon quoting also Graig, and 
Bddin§ihis.appnDbalion ; and sio wonder he dlid in, nAer 
.witafissing^asfaniniustluiTedone, the MMmintous qauon. 
of the Cmivtiin tiie pase of Can^pbeQ 4^f Carriek, pre&MWfld 
by Lord iBtolaes. TJ16 Court ma ihm fittdl arirOi Ab 
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greatest lawyers, a]?d most distinguished ornaments of the 
Scottish beMb^personsto wfaose (Hiperiority of attaimnetts 
and intellect the great lawyers of my early days, Pitfimr, 
Alemore^ Bmxfiekl, and Millar) bowed with reverence and 
submission. On that occasion^ all the judges, thouffb dif<- 
fering, on allowing a proof of the prior marriage aUeged, 
^greed, that, under tl^ pi^blic unchallenged cohaUtation 
oftfae.putative marria£e> ^^ Mrs Campbell has all the civil 
^* rights of a lawful w0e, and her children of lawful chil- 

To these autborifies, and to Erskine^s recital of them, 
without intimating any difference of opinion, the autboFitv 
of the custom of France, as given by D^^Aguesseau mih 
gff^t force.oi compression must be added, a great nation, 
which like oiwselves does not submit to the Canon law, b.u|: 
derives h|^t i^d aid from it in cases of the same descrip- 
tion with the present, and to all this mass of authority, no- 
thing has been opposed on the other side, but the ucw of 
En^^and, as announced, l^y Sir Sa^iuel RomUly, as to which 
I shall offar no farther remarks. I should have wished, 
however, from curiosity, to have learned from^ the same 
authority, whether, now that the alle^d first marriage 
cannot be established in the ^direct jurisdiction, the civil 
courts would permit evidence of it to b6 received indden- 
tally, to defeat the stciius of a child of a miuriage which 
cannot itself be brought into question ? If it can, it is an 
absurdity, maxime evitanda^ nunquam imitanda. 

So standing the authorities, I really do not think, that, 
though we were to differ on principles, there is any room 
to hesitate about the conclusion. 

If any lawyer at the Bar were required to give an opi- 
nion, how the law of Scotland stood on the pbint, it is 
plain, that with Craig, Stair, Bankton, Erskine, and the 
unanimous dictum of the Bench, in the case of Carrick, 
and no adverse authbrity, I say it is dear how he mtut 
answer ; and under such circumstances, I do not conceive 
that a Court, bound to apply, and interpret, and deduce, the 
law, by inference, but not authorized to invent law, is en- 
titled to use more liberty with the law,ith9i^'a;cnamber 
counsel stating how it is understood to stand. None of us 
can tell how many succes^ons may have been regulated 
fay Arnist(»i, Elchies, Forbes, and £lkerranX declared opi- 



nion, or by those oi Ctaigie, Pitfour, Preston-grange 
and the rest, who heard them. I do not., believe your 
Lordships will think yourselves entitled to overturn a doc- 
trine so highly sanctioned. I, at least, for one shall neva* 
be so presummg as to venture to question it. 

To this opinion his Lordship has added the following 
note: " I communicated the notes qfmy opmicn to the Presi- 
" dent* 9 who stated to me his entire coincidence in the views 
^^ there taken^ thmtgh^ on the whcle^ he seemed to think the 
" case attended zvith less difficultly than I had done. The 
" Court divided; Poikemmet, Robertson^ and Newton^ 
against Gleniee^ Justice-Clerk^ and myself. CuUen «m- 
well^ so he did not attend the Ihearing in presence. The 
Court being equity divided order menurnals.'" 

(Signed) A. M. 



* Lord President Blair. 
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